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Video by the League of Wisconsin Municipalities
Close the Dark Store Tax Loophole



“If this loophole is not plugged 
at some point in time … before 

you know it homeowners 
already paying 68% of the 

property tax bill will pick up 
three quarters of it.”

“Activist assessors are hoping to 
change the law so that they can 

tax commercial properties by 
using things other than the 

property… This would ultimately 
hurt Wisconsin businesses.”



A Simplified Representative Dispute

• May contain some or all of the following elements:

– A currently operating big-box store

– Built to suit the current user

– Possibly leased to a creditworthy national firm

– Possibly subject to deed restrictions
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Kohl’s v. Frenchtown
Michigan Tax Tribunal, 2013

“Mr. Lennhoff discusses the difficulty in appraising single-
tenant, built-to-suit commercial real estate where the 
appraiser is required to value the fee simple interest in the 
property. Recognizing that such properties, if sold, would sell as 
leased fees, with rents well above the market rent, Mr. 
Lennhoff concludes that to determine the value of the fee 
simple interest, such property must be valued under the 
assumption that it is vacant and available.”
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Thomas Hamilton, “Valuing the 
Leased Fee Simple Estate”(2015)

“On June 22, 1633, the Holy See of the Roman Catholic Church 
in Rome handed down the following order: ‘We pronounce, 
judge, and declare you, the said Galileo. . .of having believed 
and held. . .that the sun is the center of the world, and that it 
does not move from east to west, and that the earth does 
move, and is not the center of the world.’ Modifying one’s 
belief in a learned and universally accepted concept is difficult, 
regardless of how undeniably true the alternative may be. The 
same can be said how the leased fee interest is viewed in real 
property valuation.”
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''Galileo facing the Roman Inquisition'', 1857 painting by Cristiano Banti



Billy Hamilton, State Tax Notes (2016)

“Still, does it really make sense to value a successful, 
operating property based on a vacant, failed one?”











Leased Fee Issues

• Above-market payments

• Standard leases and financing leases

• Contract rent and market rent

WUF-7 Medellin 2014      Martim O. Smolka 
16



Above-Market Rent 

Walgreen Eastern Company, Inc., Connecticut, 2018: 
“[T]he properties support a single tenant with a triple 
net lease who ‘is willing to pay above market rents 
because its focus is on location, sales, and customer 
convenience rather than real estate costs and 
immediate profit.’”

WUF-7 Medellin 2014      Martim O. Smolka 
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Financing Leases

Prieb Properties, Kansas App. 2012: “[T]hese rates are 
not reflective of market rent, but rather just reflective 
of the rate required in that specific situation to 
continue an agreed revenue stream to amortize the 
lessor's investment. . . .”

WUF-7 Medellin 2014      Martim O. Smolka 
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Contract and Market Rent

• Differing state positions

• Consistencies and inconsistencies

• Business income: not a “co-entrepreneur”

WUF-7 Medellin 2014      Martim O. Smolka 
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New York 

Merrick Holding Corp., 1978: “The county was not a 
party to these plans; nor was it, or is it, a 
coentrepreneur who was required to share in 
Merrick’s good or bad fortune. Clearly, the county tax 
authorities need not depend for valuation purposes 
on the uncertain results of managerial banes or 
boons.”

WUF-7 Medellin 2014      Martim O. Smolka 
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Wisconsin 

Darcel, 1987: “From this analysis, it is clear that all of 
the ‘bundle of rights’ that made up the property were 
transferred in this sale. The new owners received 
exactly those rights possessed by the former owners. . 
. .We reject the invitation of the New York court to 
require businesspersons to be equipped with 
precognition. . . .”

WUF-7 Medellin 2014      Martim O. Smolka 
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Wisconsin 

Walgreen Co., 2008: “[A]n assessor should consider 
the leased fee interest to be equal to the market value 
as long as the lease rate is not encumbered to the 
point of falling below the market rate. . . .”

WUF-7 Medellin 2014      Martim O. Smolka 
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Factual Issues

• Location
• Quality

• Potential reuse

WUF-7 Medellin 2014      Martim O. Smolka 
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Special Purpose Property

Federal Reserve Bank, Minnesota 1981: 
“Neither our case law nor cases from other 
jurisdictions clearly establish the precise limits of the 
special purpose doctrine, nor, in the nature of things, 
is this possible.” 

WUF-7 Medellin 2014      Martim O. Smolka 
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New York 
Stock 
Exchange



Special Purpose Properties

• The meaning of “market” in “market value”

• The meaning of “highest and best use”

• The current user as a potential purchaser

WUF-7 Medellin 2014      Martim O. Smolka 
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Deed Restrictions

• Factual issue: impact on potential purchasers

• Adjustments to comparable sales

• Recognition of deed restrictions in assessment

WUF-7 Medellin 2014      Martim O. Smolka 
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Hudson Palisades



Background Context

• Changing retail environment

• Location incentives

• Impact on local budgets

• Perceived disparity in representation
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Good Jobs First “Subsidy Tracker”
http://www.goodjobsfirst.org/subsidy-tracker

Discover Where Corporations are Getting 
Taxpayer Assistance Across the United States

SUBSIDY TRACKER 3.0 is the first national search engine 
for economic development subsidies and other forms of 

government financial assistance to business.
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