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Executive Summary

o recent happening in land conservation rivals the rapid deployment from coast to

coast of conservation easements. Beyond tax and other public subsidies, a driving force

fueling this phenomenon is the perception that conservation easements are a win-win

strategy in land protection, by which willing landowners work with private land trusts
or government agencies to provide lasting protection of the landscape. Conservation easements
are welcomed as achieving land conservation goals without regulation, without adversity, and
often, it is thought, without government.

This report asks: Are the increasing numbers of unsupervised land trusts and conservation
easements throughout the nation good for our (and their) future, and, if not, what kinds of reforms
should be considered to create a greater degree of confidence in this popular conservation instru-
ment? The thesis is that conservation easements are a valuable land protection tool, complementing
regulation, land acquisition, and tax policies, but that the laws and conventions governing ease-
ments require reforms to ensure and sustain their public benefits.

The report begins with a primer on conservation easements, their policy context, public char-
acter, and history. It then describes specific issues concerning conservation easements and evaluates
ways to resolve them, including reforms of federal and state laws.

While this report advances the view that such reforms are needed, it is intended to stimulate
critical thinking and provide an array of perspectives rather than to dictate particular solutions.
The underlying premise is that conservation easements should be evaluated and governed in the
context of conservation-easement time, which is not the present but the long-term future. Other-
wise, we may simply leave to future generations a legal chaos involving many thousands of con-
servation easements whose terms, holders, and locations may be difficult to determine, and
whose public benefits ultimately could be lost.

Key Conservation Easement Issues and Reforms

1. Issue: Variable quality in conservation easement design
Reform: Greater standardization in high-quality conservation easement terms

2. Issue: Lack of a publicly accessible system for conservation easement tracking
Reform: A mandatory public registry of conservation easements in each state

3. Issue:  Lack of transparency and determination of public benefits in easement formation
Reform: A public process for stricter scrutiny of each easement’s public benefits

4. Issue:  Failure by many easement holders to undertake appropriate stewardship duties
Reform: Legally mandatory stewardship responsibilities for easement holders

5. Issue: Lack of clear standards for easement termination, amendment, and backup support
Reform: A clear process for termination, amendment, and third-party enforcement

6. Issue: Lack of clear valuation and other taxation standards for conservation easements
Reform: Tighter tax and other standards that underpin the public investment in each easement

7. Issue: Failure to consider implications of easements on land acquisition and regulation
Reform: Holistic policies to consider the proper role of each of these conservation tools

8. Issue:  Failure to consider issues of equity and environmental justice in easement programs
Reform: Policies to assure that public subsidies compensate for these effects
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The continued
success of land
trusts depends both
on public confidence
in and support for the
conservation efforts
of these organiza-
tions, and on building
conservation programs
that stand the test of
time. It is every land
trust’s responsibility
to uphold this public
trust and to ensure
the permanence of its
conservation efforts.

Land Trust Alliance,
Land Trust Standards
and Practices (2004)

The whole process
is going to fall apart
unless we solve
these problems.

Senior official of a
major land trust

Introduction

THE POLICY CONTEXT

quarter of a century ago, when few

people had even heard of a conser-

vation easement, Daniel Halperin,

then deputy assistant secretary at
the U.S. Treasury and today a professor at

Harvard Law School, testified before Con-

gress to express concerns about pending

legislation that would grant income tax
deductions to landowners donating conser-
vation easements that are not publicly super-
vised (U.S. Congress 1979; 1980). His testi-
mony addressed a number of problems and
uncertainties about conservation easements
that still exist today:

* difficulty in determining whether conser-
vation easements provide public benefits
commensurate with the public subsidy
conferred by their tax deductibility;

 difficulty in appraising the value of
conservation easements, and the parallel
difficulty for the Internal Revenue Ser-
vice (IRS) in evaluating whether these
appraisals are fair;

* uncertainty about the holder’s resolve
and resources to monitor and enforce
conservation easements permanently,
which might affect their benefits in the
future; and

* imprecision of the legal concept and
purpose of conservation easements.

Halperin advocated public involvement in
publicly subsidized conservation easements
and warned that some of these easements
might not conserve anything of public value.
He discussed potential abuses of conservation
easements that might yield greater benefits
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to landowners than to the public. In sum, he
questioned whether conservation easements,
as legally governed even to this day, ultimately
would deliver on their promise of meaning-
ful and enduring land conservation. In the
end, despite Halperin’s cautionary remarks,
Congress decided to allow permanent ease-
ment donations as an exception to the rule
that tax deductibility is not permitted for chari-
table gifts of future interests in property.

While Halperin foretold many problems
that have become realities, that does not
mean that conservation easements are bad
public policy. This report’s thesis is that in
a properly designed system conservation
casements provide a useful land protection
tool. A well-crafted easement may be worth
the public subsidy conferred by its tax deduct-
ibility or purchase price, if it meaningfully
protects property having public benefit,
provides robust land protection that cannot
be accomplished through regulation, and is
held by an entity with the resolve, durability,
and resources to permanently monitor and
enforce it.

However, few places in this nation have
laws or conventions by which the benefits of
conservation easements are scrutinized and
secured from a public perspective. As this
report is being published, change is in the
air. Yet, many issues regarding conservation
casements will continue to require vigilant
examination and efforts at reform.

THE PUBLIC STAKE
onservation easements are usually
private transactions between a
landowner and a land trust, so
why should the public, and its
government at all levels, have an interest in
them if the government is not the easement
holder? The principal reason is that state
and federal laws enable and subsidize con-
servation easements to advance the public

conservation easement typically consists of permanently
Aenforceable rights held by a land trust or government agen-
cy by which a landowner promises to use property only in ways
permitted by the easement. The landowner retains ownership
and may convey it like any other property, subject to the ease-
ment’s restrictions. A recent innovation in property law, conser-
vation easements have been made possible by enabling legis-
lation in virtually every state.

There are three federal tax incentives that encourage the
donation of a conservation easement: an income tax deduction
based on the easement’s appraised value; exclusion of the ease-
ment’s value from the property for estate tax purposes; and an
additional estate tax exclusion of up to 40 percent of the value
of the land encumbered by the easement. Limited-term ease-
ments are possible, but do not receive federal tax benefits
and are rarely utilized.

A working landscape conservation easement seeks to protect
the land’s open space and certain natural values while allowing
continued forestry, ranching, or farming uses. It restricts other
uses that are incompatible with these objectives.

An exacted conservation easement is imposed as a permit con-
dition by a regulatory agency in mitigation of environmental
damage caused by a development.

A land trust is a private, nonprofit corporation that qualifies as
tax exempt and is able to receive tax-deductible donations, with
land conservation being part of its mission. Land trusts range
greatly in size and sophistication, from all-volunteer, community-
based organizations with insignificant financial resources, to large,
well-financed organizations that work at a regional, national, or
international level. The largest land trust in the world is The
Nature Conservancy (TNC). With active chapters in every state,
TNC owns thousands of properties and more than 1,600
conservation easements.

The Land Trust Alliance (LTA) is a national, nonprofit member-
ship organization that promotes voluntary standards and prac-
tices for its member land trusts. It provides networking resources
and assistance to most of the nation’s 1,500 local and regional
land trusts. LTA was founded following a 1981 conference at
the Lincoln Institute.
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It’s very important
for us to keep in
mind that the value
inherent in a conser-
vation easement,
whether it’s purchased
or donated, belongs
to the public and
should continue to
be used for public
conservation
purposes.

Nancy McLaughlin

Because the creation
of conservation ease-
ments is largely tax-
driven, it’s not clear
that the right lands
are being conserved.

Robert Ellickson

interest. Virtually every conservation ease-
ment involves a significant public subsidy.
The public should care about whether its
money is being spent efficiently for some-
thing of long-term public benefit.

The public subsidy may be direct, as
when increasing numbers of easements are
purchased with public funds, sometimes
involving many millions of dollars. Or, the
public subsidy may be indirect, as when
donors of conservation easements benefit
from federal income tax deductions and
often reduced estate and other taxes. Under
the laws of some states, donors also may
receive significant state income tax credits
and deductions as well as reductions in
estate and real property taxes.

Why should conservation easements be
subject to closer scrutiny than other chari-
table donations? First, the public has an
important interest in land use decisions that
affect the future of its landscape. Second,
unlike other charitable donations of prop-
erty or money, conservation easements deliver
little of public benefit in the present; they
are promises to be kept for the indefinite
future. Conservation easements therefore
provide no public benefit if these future

promises are not kept. Fulfilling these prom-
1ses requires both easement provisions that
permanently protect land with important
public conservation values and easement
holders that have the long-term capacity and
resolve to monitor and enforce them perma-
nently. In other words, Congress is unlikely
to have provided significant tax incentives
for conservation easement donations if it
did not believe that these future commit-
ments would be kept.

Beyond its financial investment, the
public’s stake in conservation easements
constitutes a charitable trust which tran-
scends that of the private parties to the
transaction because the public is the intend-
ed beneficiary of every conservation ease-
ment. Stated another way, the easement
holder acts as an agent for and owes a fidu-
ciary duty to the public. When an easement
provides public access to property, such as
for passive recreation or scenic enjoyment,
the public has an added stake in the ease-
ment’s long-term security.

The public also has an interest in exacted
conservation easements given in mitigation
of environmental harm caused by a develop-

ment project. Further, just as communities
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have an interest in where development will
occur, there 1s a public stake in where land
will be preserved. Finally, the public has an
enduring interest in the legal status and
stability of real estate interests. There is no
less a public interest in the durable, legal
meaning of conservation easements than in
that of title to private or public property
generally.

Thus, the public has a legitimate interest
that conservation easements meet certain
standards and that the easement holder (or
another responsible entity) will forever
monitor and enforce them as specified in
each easement’s terms.

A BRIEF HISTORY
AND RECENT TRENDS
onservation easements are a
recent innovation in real estate
law enabled by statute in virtu-
ally every state. They are prop-
erty interests severed from the underlying
ownership of the property, comprising
promises to use the property only in ways
permitted by the easement’s terms. Typi-
cally they are granted to and enforceable
by a land trust or government entity.

Conservation easements constitute a
revolutionary departure from common law
principles of real estate law, which generally
prohibit permanent restrictions on land use
that do not benefit the owner of a nearby
property. These principles reflected the judi-
ciary’s belief that future landowners should
not be bound perpetually by the “dead hand”
of a prior owner’s wishes in a private trans-
action. Because conservation easements are
dedicated to a public purpose, state legisla-
tures have deemed it appropriate for such
easements to be permanent.

The forebears of today’s conservation
easements are property interests acquired
by the federal government during the 1930s
to protect scenic landscapes along portions

of the Blue Ridge Parkway in Virginia. The
modern concept of conservation easements
was envisioned by William Whyte: “What

we’re really after is conservation of things we

value, and thus I have been trying the term
‘conservation easement’ [which] has a cer-
tain unifying value: it does not rest the case
on one single benefit—as does ‘scenic ease-
ment,” but on the whole constellation of
benefits—drainage, air pollution, soil con-
servation, historic significance, control of
sprawl, and the like” (Whyte 1959).

Until the late twentieth century, there
were only a few land trusts, and they held
a relatively small number of conservation
easements. The numbers of both land trusts
and easements began to increase significant-
ly in the early 1980s after Congress enacted
permanent tax subsidies for conservation
casement donations and the National Con-

ference of Commissioners on Uniform State

Laws (with representatives appointed by each
state to recommend uniform laws to state
legislatures) drafted the Uniform Conser-
vation Easement Act (UCEA). Many states
later enacted laws based on different ver-
sions of the UCEA.

JEFF PIDOT @ REINVENTING CONSERVATION EASEMENTS

Conservation
easements have

had more success
than anyone would
have predicted 25
years ago. Their
impact extends
beyond conservation
alone, and it is appro-
priate to consider
their role in land use
planning, development
decisions, and tax
policy.

Joan Youngman




FIGURE 1 During the five years from 1998 to 2003,
Growth in Number of Land Trusts and Acres Encumbered, 1950-2003 the Land Trust Alliance (2004c) estimates

that the number of local and regional land

5,067,029 trusts increased from 1,200 to more than
1,500+ -5 1,500; the number of conservation ease-
- ments held by these land trusts increased
La é from 7,400 to nearly 18,000; and the land
@ 1,000 £ areas covered by these easements increased
g 3 from 1.4 million acres to more than 5
'-é e é million acres (see Figure 1).
8 3 National organizations, such as The
500 Lo Nature Conservancy and the American
§ Farmland Trust, hold additional thousands
308 La of conservation easements. Untold thou-
132 250, 0(7;;0'000 sands more are held by federal, state, and
— 128000e—" 290000 local governments. In estimating these num-
1950 1960 1970 1980 1990 2000 bers, perhaps the most astonishing point
—— #land Trusts ~ —@— Acres Encumbered is that there is no publicly accessible data
Source: Nancy McLaughlin, based on Land Trust Alliance data ShOWing how many conservation easements
FIGURE 2 exist or where they are located.
Acres Conserved and Number of Land Trusts by Region, 2003 Although the majority of land trusts were
established only during the past 15 years,
. they have become a big business. Today
ug) 3.0 there is at least one active land trust in every
% 2.5 state, while several states, led by California,
Té 20 | Massachusetts, New York, and Maine, have
g more than 100 each. Land trusts historically
§ 1.5 1 were concentrated in the Northeast and the
% 1.0 1 West, but today they are increasing more
g o5 . rapidly in other regions (see Figure 2).
ol Land trusts and government agencies
often spotlight their growing portfolios of
600 conservation easements and the acreage
2 500 | covered without equivalent regard for the
é 400 | quality of their easements or of the parti-
2 cular lands they protect (see Figure 3). It is
q—"_u 300 reasonable to question whether easement
; 200 | holders are too focused on opportunistic
'§ acquisitions without adequate regard to
= future costs. Since conservation easements

create long-term and costly stewardship
responsibilities for their holders, short-term

thinking can lead to long-term trouble.
Source: Adapted from Land Trust Alliance, National Land Trust Census Conservation easements are almost in-
(http://www.Ita.org/census/index.shtml) finitely variable. Calling something a conser-
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vation easement may reveal nothing about

the protections it affords or even its legal terms.

Many conservation easement advocates extol

the virtues of this nearly unbounded flexibil-

ity, since it allows the parties to the easement
to tailor each document to their mutual in-
terests. However, the increasing variability
and number of easements will result in un-
told future difficulties for both easement
holders and landowners in understanding,
implementing, monitoring, and enforcing
the legal rights and responsibilities they

have assumed. Because conservation ease-

ments today are often heavily negotiated

and nuanced, these tasks can challenge

even experienced legal experts.

Determining the value of conservation
easements raises three problems:

1. The often subjective and selective judg-
ments that easement appraisers can make
under the current, minimally regulated
system;

2. The subtle (or not) pressure that landown-
ers seeking the largest possible deductions

FIGURE 3

and other tax subsidies may place on
these appraisers; and

3. The uncertainty of the public cost-benefit
calculus of each easement, which is rarely
considered because there is no forum in
which to do so.

The IRS has begun to scrutinize easement
appraisals more closely. While this effort
may respond to obvious abuses, it does not
address the central problem, which is the
imprecision of laws governing conservation
casements and their appraisals.

While conservation easements are in-
tended to be permanent land restrictions for
the public’s benefit, few states have provisions
for conservation easement registration, holder
accreditation, legal structure, public trans-
parency and accountability, determination
of public benefit, termination, amendment,
or backup enforcement. The enormous
growth in the numbers of easements and
land trusts in recent years makes these
issues an urgent concern.

Average Number of New Acres Encumbered Annually

1,000

800

600

400

Number of New Acreas

200

Source: Nancy McLaughlin, based on Land Trust Alliance data

I have great skepti-
cism about assump-
tions that have fueled
enthusiasm for con-
servation easements.
In the rhetoric, there
are vague assertions
that some lands are
special and deserve
eternal protection.

I think this is an
unsatisfactory way
to analyze their
benefits.

Julia Mahoney

In my experience with
land trusts and
government agencies,
I've sometimes seen
an acres mentality,
where the focus is on
acquiring easements.
Far less consideration
is given to the holder’s
ability to monitor and
enforce them over the
long term.

Nancy McLaughlin
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Selected Issues and Potential Reforms

Design & Uniformity

Selected Issues and
Potential Reforms

his section discusses

specific, current issues
concerning conservation
easements and possible
reforms to achieve greater
predictability and stability
in their design and stew-
ardship. Following are some
suggested approaches to
reform, listed in order of
potential impact:

« changes to federal tax
laws;

+ greater legal oversight

of conservation ease-
ments and their holders,
spearheaded by chang-
es in the Uniform Con-
servation Easement Act;

- changes in conservation
easement enabling laws
on a state-by-state basis;

- consolidation and net-
working among land
trusts;

- greater supervision
of conservation ease-
ments and their holders
by funding sources;

- voluntary self-regula-
tion spearheaded by a
national organization
such as the Land Trust
Alliance; and

- voluntary self-regulation
chosen by each member
of the conservation
easement community.
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THE ISSUES
n the context of property law, con-
servation easements are at the same
state of infancy as the fee simple
deed when land was first conveyed
by the King of England. Early deeds using
various formulations presented courts
with the task of parsing the legal mean-
ing of these terms. After many years,
standardized legal terminology emerged
to denote a finite set of property inter-
ests, and these terms have been further
distilled by statutory deed forms enacted
In many states.

After just a few decades, the variability
in conservation easement terminology
and standards is large and growing, A
study by the Bay Area Open Space Coun-
cil (1999) showed that roughly half of the

conservation easement holders surveyed
did not use a model easement, including
many government holders.

It is often stated that each conservation
easement should be unique and negotiated
to address the parties’ particular specifi-
cations. “There is such a wide disparity of
views on how to approach the drafting
of these provisions—resulting mostly from
the diverse objectives people bring to the
negotiation process—that there is little
in the way of real substantive guidance
to pass on” (Byers and Ponte 2005, 287).
Indeed, the framers of the Uniform Con-
servation Easement Act intended to pro-
vide a loose legal framework with latitude
for the parties to arrange their relation-
ships as they saw fit. However, these laws
were written at a time when no one could



have envisioned the subsequent explosion and
variability of conservation easements.

By all accounts, conservation easements
have become increasingly dense and intri-
cate instruments. Sometimes the most diffi-
cult conservation easements to negotiate,
and the ones that result in the most complex
terms, are those purchased from landowners
for their full, appraised value. Unlike con-
servation-minded landowners who donate
an easement, sellers of easements may be
motivated by purely economic concerns to
drive the hardest bargain to maximize price
and minimize the rights being surrendered.
As a consequence, some purchased conser-
vation easements may be more compro-
mised than those that are donated.

By comparison, the public acquisition of
highway easements may involve bargaining
over price, but the government does not
negotiate the easement’s standardized rights
and terms. While some would contend that
these are different situations, the question,
when a conservation easement is being pur-
chased with public money, is whether they
should be treated in the same way.

Relatively few court cases have tested
or interpreted conservation easements. Some-
times easement violations are settled without
reported court decisions in a manner dis-
advantageous to the easement holder. The
scarcity of such decisions to date is due more
to the novelty of conservation easements
than to the strength and clarity of their
design. More legal disagreements inevitably
will occur in the future as new successions
of landowners acquire lands encumbered
by easements.

A recent survey of land trusts found
two of the greatest concerns about the future
of conservation easements to be their vari-
able quality and potential failure to survive
(Land Trust Alliance 2005a). Similarly, a
study of working forest easements, many of
them financed by the federal Forest Legacy

Program, found little uniformity even with-
in a particular holder’s easement portfolio
(Block et al. 2004). This study concluded
that an individualized approach to easement
terms leads to difficulties in monitoring and
compliance. A Congressional study of the

Forest Legacy Program noted the same prob-
lem (U.S. House of Representatives 2002).

POTENTIAL REFORMS
nterpretation, monitoring, and enforce-
ment of conservation easements would
be simplified and made more consistent
and efficient by using standardized lan-

guage for the different types of protections

that they afford. Tightening the relationship
between conservation easement purposes
and restrictions would help minimize oppor-
tunities for future disagreements about the
easement’s intent. Purpose clauses in con-
servation easements are not window dress-
ing; they will be relied upon by future gen-
erations to deal with unforeseen land uses

., m—
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As a state official

in a proconservation
administration, |
found it hard to work
with dozens of small,
local land trusts to
help them achieve
their goals, because
of the lack of any
common standards
and practices.

Mary Nichols
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It’s a no-brainer.

I don’t know if we
can simplify them,
but at least the
boilerplate language
and essential terms
in conservation
easements should
be standardized.

Jym St. Pierre

and events; and they will be important in
determining the outcome of efforts to
defend, enforce, or terminate easements.

The words in a conservation easement
document should have precise meaning to
both current and future landowners and
holders. There is no reason for a conser-
vation easement’s basic terminology to be
variable, even though the substantive terms
of a farmland easement necessarily differ
from one designed to protect wildlife habi-
tat. If conservation easements are to with-
stand the tests of time, they should be as
simple and standardized as possible. Calling
something a conservation easement should
have meaning; every term should not be
subject to negotiation.

In this sense, conservation easements
may be analogous to mortgages, which must
be prepared on standard forms in order to
be acceptable and transferable to those who
were not parties to the original transaction.
Succeeding generations of easement holders
and owners of encumbered property also

should be able to understand and apply the

language of the easements they inherit and
must enforce when the original parties are
replaced.

There is growing recognition among ex-
perienced practitioners that the basic provi-
sions of conservation easements should be
more uniform. However, efforts to develop
uniform terms will not succeed, and indeed
so far have yielded little, if the conservation
easement community fails to adhere to them.

The IRS, acting at the national level, and
each state could encourage compliance by
adopting a model conservation easement
form whose essential terms should not be
varied without good cause. A less universal
approach would be for funding sources to
require greater standardization of the ease-
ments they finance and to insist on the
highest quality terms.

For example, the Land for Maine’s Future
Program, which distributes bond monies
for land conservation projects, has adopted
guidelines for conservation easements that it
finances (Land for Maine’s Future Board
2002). Departures from these guidelines

10 POLICY FOCUS REPORT ® LINCOLN INSTITUTE OF LAND POLICY



are supposed to be noted and explained
precisely so they can be scrutinized by public
officials and lawyers. Nonetheless, even
under this system internal and external
pressures have made it difficult to achieve
consistency in easement terminology.

The Vermont Housing and Conservation
Board, which has financed more than $100
million in conservation projects, also has
developed an easement form that cannot be
altered without good reason if public finan-
cing 1s solicited. The Vermont Land Trust
(VLT), which is involved in most conserva-
tion easements in that state, also generally
insists on using its standard easement forms
for projects to which it is a party.

Massachusetts has one of the carliest
enabling laws in the nation, and requires
both state and local government review and
approval of conservation easements. The
state’s Executive Office of Environmental
Affairs has easement guidelines, criteria, and
forms that must be used in the absence of
demonstrated reason otherwise (Massachu-
setts EOEA 1991). To be legally durable,
conservation easements held by land trusts
or local governments in Massachusetts must
be reviewed and approved by the state’s
Secretary of Environmental Affairs and found
to have discernible public benefit.

Similarly, all agricultural easements must
be approved by the state’s Commissioner of
Food and Agriculture, while all historic pres-
ervation restrictions must be approved by
its Historic Preservation Commission. Ease-
ments held by land trusts also must obtain
approval of the local government where the
land is situated. For an easement to be ter-
minated in whole or in part, all of these
same approvals are required.

This system of public conservation ease-
ment review and approval assists the land
trust community by providing comments
and recommendations from an agency with
considerable statewide experience. Land

trusts in the state also benefit from agency

support in negotiating with landowners who
may want to depart from the standard terms.

While the state approval system in Mas-
sachusetts wins nearly universal praise from
the land trust community there, some report
mixed views about the requirement of local
government approval, fearing that parochial
politics can influence the review and appro-
val process. Other Massachusetts land trust
officials look favorably on the local review
process because it ensures community in-
volvement and consistency with local land
use plans.

Other states may see government review
of conservation easements as politically
unacceptable. However, lest one believe that
such a system deters conservation easements,
Massachusetts has reviewed and approved
an estimated 3,000 easements under its
system, and many have benefited from
public review. While its system has room
for improvement, the Massachusetts model
is a starting point for other states to
consider.

Assuming we
continue to offer
tax incentives to
conservation ease-
ment donors, the
IRS can play an
important role by
requiring standard-
ized language in
every tax-deductible
easement, because
without that there’s
no guarantee the
public’s considerable
investment will be
protected.

Nancy McLaughlin
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THE ISSUES
ver time information about the
existence of a specific conserva-
tion easement or set of casements
may be lost or forgotten, even by
the parties to the easement. Although ease-
ments are recorded in the local registry of
deeds with all other in-
terests in real estate, most
states do not have a sep-
arate conservation ease-
ment registry or acces-
sible system to determine
their locations, holders,
or restrictions. Govern-
ment and land trust hold-
ers often have difficulty
keeping track of their
own easement portfolios.
A report by the Bay
Area Open Space Coun-
cil (1999), for example,
showed that nearly one-
third of the land trusts
surveyed did not have a
systematic list of their own easements. As
casement acquisition continues to accelerate,
this problem will grow.

The public benefits of conservation
easements depend on ready public access
to appropriate documentation over the long
term. Records at the local deed registry are
sufficient to put future owners of easement-
encumbered property on notice, but are in-
effective for keeping public track of ease-
ments. Many states require periodic rerecord-
ing of each easement in the registry for it
to remain effective. If the holder neglects
to do this, the legal status of the easement
may be jeopardized.

Selected Issues and Potential Reforms

Tracking Conservation Easements

POTENTIAL REFORMS
very state should have an easily
accessible, legally mandated con-
servation easement registry that
does not require periodic re-
recording. This would enable long-term
tracking and scrutiny, which is especially
important if the easement holder ceases to
exist or fails to perform its responsibilities.
Such a public registry might include other
types of conservation land holdings of gov-
ernments and land trusts, to enable better
planning for future acquisitions and to
integrate computerized mapping of all
conservation lands.

Currently, a few states have some form
of conservation easement registration, but
most are inadequate. For instance, New
York’s program is not enforced and most
land trusts do not abide by it, while Califor-
nia’s registration statute, enacted in 2002,
applies only prospectively. The Massachu-
setts model, while imperfect, may come closest
to the ideal. Since all conservation easements
must be approved by a state agency, a paper
registry has existed since that state’s ease-
ment enabling law was enacted in the 1960s,
and the state now employs a geographic
information system (GIS) and other com-
puter technologies to map easements and
other conservation lands.

Conservation easement experts agree
about the desirability of this measure, but
some question how it will be funded. A state
registry could be underwritten by a modest
filing fee. The most elementary system might
require conservation easements, together
with standardized maps, to be recorded and
indexed separately in the registry of deeds,
potentially at no additional cost.
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THE ISSUES

nce conservation easements

involve a public investment and
charitable trust, the public should
have a role in their formation.
As Daniel Halperin foretold a quarter of
a century ago, the absence of opportunity
for public involvement may raise questions
whether an easement’s public benefit is
commensurate with its subsidy.

This concern has been the focus of media
reports as well as Congressional and IRS in-
vestigations. However, even if the IRS adopts
more rigorous conservation easement ap-
praisal standards, as has been suggested, it
will not necessarily be in a good position to
decide whether each easement confers a

Selected Issues and Potential Reforms

Public Benefit, Accountability,
and Transparency

public benefit. Stricter standards for that
determination may be required as well.
Because land trusts are private corpora-
tions, the terms of their conservation ease-
ments are the product of private negotia-
tions with landowners; the public usually
has no voice in easement terms, locations, or
purported public benefits. Even when the
government finances conservation easements,
negotiation of their terms is often secret,
with little opportunity for public comment
before the die is cast. Often there is pressure
to finalize the easement, sometimes without
sufficient internal review and reflection,
so “the deal” can be publicized.
Exacerbating this lack of transparency,
many publicly financed easements are

The land trust
community should
shed the viewpoint
that its acquisitions
have no relationship
to the government

or public at large.

We need to cooper-
ate with government
when we take ease-
ments, consult master
plans, and make
better judgments
about whether they’re
publicly valuable.

John Bernstein

I think bluntness

is needed concerning
the public benefits that
conservation ease-
ments generate. They
vary enormously, both
in terms of magnitude
and distribution.

Julia Mahoney
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Public transparency
is important. When
conservation
easement deals are
made, the public
often has no opportu-
nity to see what’s
going into them. Even
when there has been
a direct infusion of
public money, there
often is no meaning-
ful opportunity for
public input. The
quality of many
easements would
improve if there were.

Jym St. Pierre

There is a lack of
transparency and a
particular concern
about the identity
and actions of
easement holders
who purport to act

in the public interest.
What kind of accoun-
tability do they have
to the public?

Gerald Korngold
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brokered by organizations that privately
negotiate terms with the landowner and
then sell the easement to the government as
a fait accompli. In these cases, public money
1s spent and public resources are committed
to forever enforce the easement without
meaningful opportunity for public involve-
ment. While this closeted approach may
make the deals more efficient, one may ques-
tion whether the public is well served by it.
Public access is often considered an
important public benefit associated with
conservation easements, but federal tax laws
do not require access, nor do many federal
programs that finance conservation ease-

ment acquisition, such as the Forest Legacy
Program. Conservation easements without
public access still may serve the public
interest where they protect wildlife habitat,
viewsheds, or farmlands. Some argue that
limiting development, even on land with no
conservation value, provides beneficial open
space for future generations, while others
assert that any protected land should possess
discernible conservation benefits. Publicly
subsidized conservation easements without
access for visitors to enjoy the natural values
of the property may have little public benefit
unless there 1s some other demonstrable
conservation purpose.

A Controversial Conservation Easement

One of the most expensive and controversial conservation easements to date, covering

thousands of acres of ranchland in the West, was purchased with public money. However,

it provides no public access to most of the acreage covered; it is held by a private land trust; it

prevents public review of conservation plans and monitoring reports for the property; it provides

the government no direct enforcement rights; and it reserves to the landowner rights to engage

in limited residential and commercial development. If regulatory authorities do not permit such

development, the landowner is able to pursue other development options.
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Even where conservation easements do
provide public access, this right is meaning-
ful only if the public is informed about the
easement’s existence and location. While
imposing reasonable restrictions on public
access 1s appropriate, easement holders often
cite concerns about insufficient resources
to accommodate the public as a reason to
justify their failure to inform the public
of its access rights. This failure may signifi-
cantly diminish the benefits of a publicly
subsidized easement.

Most conservation easements are driven
by ad hoc forces and opportunities. Their
acquisition is not integrated into public plan-
ning processes, and may result in scattered
“green sprawl.” Easement donors using
tax incentives and even some government-
financed easement programs do not utilize
strategic planning to target lands most worthy
of conservation. While federal tax laws re-
quire donation of “open space” easements
to pursue a government conservation policy,
even this broad requirement does not apply
to many easements. A small number of
states require that local officials review any
proposed easement, but only Massachusetts
requires approval of an easement’s public
benefits at both state and local govern-
ment levels.

All conservation easements reserve to
the landowner certain uses of the property,
but these retained uses should be consistent
with the easement’s conservation purposes.
In most states there is no system to ensure
that this happens. For example, some work-
ing landscape easements have been proposed,
and a few executed, that suggest a primary
purpose to continue natural resource ex-
tractive uses. Critics describe these easements,
which typically are purchased, as creating
financial opportunities for landowners who,
with assistance from brokers, use them to
obtain a quick investment return without
restricting the property’s traditional eco-

nomic uses. This criticism is rarely leveled
at farmland easements in communities where
farms are a part of the landscape and cul-
ture. The controversy is more common with
working forest easements, particularly where
the easement imposes few restrictions on
forestry practices or fails to provide public
access for recreation.

POTENTIAL REFORMS
iven the public interest in and
subsidy of conservation ease-
ments, there should be a process
for public input into their design,
location, and benefits. While a recent Coon-
gressional report proposes significant restric-
tions on the tax deductibility of donated
easements, this proposal does not address

the problems of ascertaining and ensuring

If you're going

to rely on a review
process to show that
there is a significant
public benefit, place
that requirement

in the tax law.

Daniel Halperin

Another party I'd

like to bring to the
table when conser-
vation easements are
created is the local
government. It’s not
clear whether the
town will receive

a net benefit.

William Fischel
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Working Forest Easements

CASE 1

family partnership sold to a forestry foun-
Adation a large conservation easement
covering hundreds of thousands of acres. The
easement prohibits nonforestry development,
but does not restrict continuation of the tradi-
tional use of these lands as working forest.
The fully appraised price of $37 per acre was
commensurate with the limited development
value of the remote lands involved. The ease-
ment allows division of the property into
hundreds of separately owned parcels, which
could dramatically increase the holder’s
stewardship responsibilities.

Although announced as a purely private
transaction, the purchase involved not only
tax-subsidized, charitable donations, but, as
fundraising efforts were waning, millions of
dollars in government grants. The government
has no explicit right to enforce the easement,
which provides no public access to the prop-
erty. For these reasons, while this easement
enjoyed significant political and financial sup-
port, it was controversial among those who
saw it as offering insufficient public benefit
and diverting too much publicly subsidized
funding from other conservation projects.

CASE 2

Another large working forest easement
was to be sold to a state by a landowner

investor group. As with many such easements, the purchase was to be financed by the federal Forest Legacy Program to-
gether with state and private dollars. Because of the multiplicity of parties and conflicting agendas in the lengthy negotia-
tion process, the terms of the easement became complex and compromised. The landowner refused to allow the state
the right to approve or make public its forest management plans. The easement also reserved to the landowner the right
to terminate public access should the legislature amend laws that provide landowners immunity from liability to members
of the public.

The state attorney general’s office warned that under these terms public access (a key right in this transaction from
the state’s perspective) would be jeopardized since, with the passage of time, all laws are subject to amendment, and
the easement’s terms should not deter the legislature from doing so. Because the parties could not reach agreement on
these and other terms, this easement was ultimately sold to a private land trust, financed not by the government directly
but by tax-subsidized donations.
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the public benefit of each easement (U.S.
Congress Joint Committee 2005).

Numerous land trust representatives in-
terviewed for this report agree that a public
review process 1s appropriate. The Massa-
chusetts model of requiring public review
and approval at both state and local levels
best suits this need on an individualized
basis, while also insulating easements from
later questioning by the IRS about their
public benefits.

In states where the Massachusetts sys-
tem 1s not viable, more informal models can
achieve public transparency and allow an
airing of issues concerning public benefits
of proposed easements and their locations.
The simplest way to enable public participa-
tion would be to require that proposed con-
servation easements be transmitted to a
public agency and posted online for public
comment. The parties to the easement and
other interested observers would be informed
of the comments received. This process
would not constitute public approval of
the easement, but it would expose concerns
about the easement’s terms and give the

parties an opportunity to consider them.

Further, every easement holder should
adopt a strategic plan, incorporating public
input and conforming to publicly adopted
land use plans, for the types and locations
of properties appropriate for conservation
easements. An effective land trust accredi-
tation process could help alleviate public
concerns that conservation easements lack
public benefit.

Some believe that any publicly transpar-
ent process will discourage the establishment
of new conservation easements, but there
is no evidence to support this assertion. Of
course, any public review system involves
transaction costs, at least in terms of a modest
amount of time invested in public review
and approval. However, the successful ex-
perience in Massachusetts, which receives
high marks from the land trust community
there, 1s evidence that a process that is both
publicly transparent and regulated can have
benefits that far outweigh its costs. One may
question the public benefit of conservation
easements that cannot withstand this kind
of public scrutiny.

Farmland Easements

onservation easements on farmland, usually purchased
cmth government funds, present unique challenges. The
easement’s purpose is to prevent conversion to nonagricultural
activities, but it cannot generally require that agriculture be
practiced forever. Difficulties may be encountered in identifying
appropriate future agricultural uses without allowing agricultural

enterprises (such as industrial-scale feed lots and processing plants) that would defeat the rural

and open space values to be preserved.

Farmland easements often allow one or more residential buildings for farm employees, but

the terms must be carefully structured. These easements also may contain complicated rights

of first refusal or other provisions to enable the easement funder to recapture its investment
should the property later be sold for more than its value in producing agricultural goods

(e.g., as an estate).

In meeting the
Massachusetts
guidelines, if the
proponent says the
easement’s purpose
is to preserve a
scenic amenity he
must demonstrate
that the property is
scenic, and we use
a scenic landscape
inventory that’s
authoritative on
the subject.

Joel Lerner

Land trusts would

be much better off

if they got rid of the
acreage mentality
and became more
choosey about which
lands deserve
protection.

Julia Mahoney
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Bond issue money to
the government feels

like free money. It’s

easy to buy easements.

What’s well nigh im-
possible is to come
up with the money
for management.

Mary Nichols

THE ISSUES
he real work with conservation ease-
ments begins after the signature ink
1s dry. Even the best written ease-
ments are only as good as the holder’s
resolve and capacity over the long term to
monitor, enforce, and defend them. Many
land trusts are newly created, underfunded,
and in a weak position to commit to this
kind of permanent stewardship.

The Land Trust Alliance (2005a) con-
ducted a survey of land trust representatives
that showed more than 80 percent of respon-
dents considered it likely that some of their
holdings will not continue to be protected in

Selected Issues and Potential Reforms

Holder Stewardship
and Institutional Capacity

100 years, while only 8 percent considered
this unlikely. Respondents indicated that the
top threats to conservation durability are that
their land trust would be unable to steward
or uphold their easements or would simply
cease to exist. Even more recently, a Senate
Finance Committee investigation found
serious issues with conservation easement
monitoring and enforcement (U.S. Senate
Finance Committee 2005a; 2005b).

A holder’s ability to enforce a conser-
vation easement can be compromised if
its terms do not incorporate baseline docu-
mentation, periodic monitoring reports, a
program to maintain landowner relation-
ships, and the resources and resolve to deal
with potential easement violations and legal
responses. Maintaining good landowner
relations is one of the most effective means
of achieving conservation easement compli-
ance, but this task can be daunting, espe-
cially when rapid landowner turnover
occurs in a large portfolio of easements.

Conservation easement monitoring may
be especially costly where the property is
large, remote, or subject to future subdivision,
thus multiplying the number of landowners
and the difficulty of monitoring efforts. The
mathematical result over a century is drama-
tic if a property is split in two every ten years.
An extreme example is the nation’s largest
conservation easement (760,000 acres),
which allows divisions into 1,000-acre lots.
If realized, this would create a monumental
stewardship and landowner relationship
problem for the easement holder.

Some holders set aside money for easement
stewardship, and prepare and implement
monitoring protocols. But, as acknowledged
by the 2005 Senate Finance Committee
report, there are no requirements to do so,
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and many holders make no such attempt.
“Failure to enforce these restrictions increas-
es the risk that easement-restricted property
will not be conserved in perpetuity or that
the actual conservation benefits will be less
than what was claimed when the amount

of the resulting charitable contribution was
calculated” (U.S. Senate Finance Committee
2005a, 9).

To their holders, conservation ease-
ments should be considered liabilities rather
than assets. They have no marketable value,
but do impose long-term stewardship costs.
This essential monitoring work has none of
the fundraising or political glamour associ-
ated with easement acquisition. Govern-
ment agencies are particularly hard-pressed
to find the needed funds for stewardship
when other public services are being cut.
Officials of one state, for example, report
significant pressure to purchase easements
even when monitoring budgets have been
cut to zero.

The Land Trust Alliance is working to
change this culture. Conservation easement
monitoring and stewardship are discussed
regularly at the annual Land Trust Rally.
However, LTAs message—do not accept
a conservation easement if you are not pre-
pared, financially and otherwise, to perma-
nently monitor, defend, and enforce it—
1s difficult for many holders to accept and
implement.

Legal enforcement and defense of con-
servation easements, when necessary, is even
more costly than monitoring. One expert
has predicted a “tidal wave” of lawsuits in
the future. The Nature Conservancy’s Con-
servation Easement Working Group (2004)
wrote: “Enforcement should never be the
costly consequence of ineffective monitor-
ing.” Legally enforcing or defending just
one conservation easement can cost well
into six figures, and even a modest portfolio
of easements is likely to incur enforcement
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expenses. If future landowners lack the
conservation mindedness of the original
casement donor, or if the easement’s neigh- The difficulty is that

borhood becomes more valuable for devel-
there’s no market

opment, well-financed landowners may

challenge or violate the easement, especially discipline here.

if the holder lacks the resources for a legal Gerald Korngold
defense.

Even the Nature Conservancy reports
that many of its regional chapters lack
sufficient funds for enforcement and other
stewardship needs (The Nature Conservan-
cy 2004). The 2005 Senate Finance Com-
mittee report also expresses concern about
that organization’s past failures to ade-
quately monitor and enforce some of its
easements.

While the IRS requires holders of
donated easements to commit to enforce
them, the holder is not required to have
funds set aside to do so and the IRS lacks
the capacity to determine whether ease-
ments are being monitored and enforced.
In short, there are no meaningful require-
ments that holders meet financial, moni-
toring, enforcement, or other standards
before accepting the responsibilities of
a conservation easement.
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An accreditation
program for ease-
ment holders has to
be mandatory, not
voluntary. That will,
and | think should,
slow the pace of
conservation ease-
ments in this country
by weeding out the
weak and abusive
transactions.

Nancy McLaughlin

POTENTIAL REFORMS
s suggested recently by the Senate
Finance Committee (2005a; 2005b),
these issues could be resolved by

legal requirements that impose
minimum standards for conservation ease-
ment holders, including monitoring, enforc-
ing, and defending easements, as well as
routine recordkeeping, backup enforcement,
overall track record, and financial resources.
The report recommends that holders be
required to meet these standards by threat-
ening the tax-exempt status of a noncompli-
ant land trust, and even penalizing those
officers and directors who fail to live up to
the standards.

Holders that cannot meet high-quality
standards should still be able to hold conser-
vation easements, provided that there is a
backup holder that meets them and commits
to easement monitoring and enforcement
if the primary holder fails to do so. Since
easement monitoring has been shown to be
a significant problem for government holders,
similar stewardship standards should be
expected of them (Bay Area Open Space
Council 1999).

The LTAs Land Trust Standards and
Practices (2004b) calls on land trusts to fund
stewardship responsibilities adequately, to
maintain baseline and monitoring records,

to cultivate good landowner relationships,
and to undertake enforcement when viola-
tions occur. In its Background Report, LTA
(2004a) acknowledges that not all land trusts
have the capacity to take on these responsi-
bilities; some should instead partner with
another qualified holder. Vermont and
Maryland, for instance, have statewide
organizations that cohold or provide back-
up enforcement of many easements.

While LTA opposes mandatory holder
accreditation, it is devising a voluntary sys-
tem to respond to these issues. However, as
long as this system is voluntary, there will be
land trusts that do not live up to it. On the
other hand, if LTA’s system is sufficiently
rigorous, compliance could be imposed by
either the IRS or state laws as a prerequisite
for holders.

The Vermont model of statewide moni-
toring and stewardship responsibilities is
exemplary. The state agency that finances
easement acquisitions imposes strict stew-
ardship standards and provides funding to
help meet those requirements. The Vermont
Land Trust (VLT), which holds most of the
state’s easements, annually monitors each of
them—an achievement to which all holders
should aspire. VLT also works with smaller
land trusts to provide enforcement backup.
According to VLT President Darby Bradley,
“No land trust should be willing to accept
the perpetual responsibility of monitoring
and enforcing an easement unless it can
clearly establish what the public benefit is.”

A meaningful accreditation and oversight
system could respond to holder failure to
implement adequate monitoring and enforce-
ment. Massachusetts land trusts are working
to create a network for conservation ease-
ment enforcement and defense, motivated
by their increasing awareness that inad-
equate legal defense of one conservation
easement will create a precedent that will
haunt the entire easement community.
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However, the viability and effectiveness of
enforcement networks depends on uniform
quality of easement design and standardized
stewardship practices among all holders.
Those involved in funding or donating
conservation easements have an important,
though often neglected, role in ensuring that
holders have the capacity to monitor and en-
force their easements, or to require a backup
holder. Layering of backup easement enforc-
ers and networks may be one way to solve
this problem. An additional solution would
be a clear legal mandate for state attorneys

general to enforce conservation easements
as charitable trusts when all else fails.

In sum, before a conservation easement
is created, all involved parties should ensure
that the holder is financially and otherwise
prepared to undertake its stewardship respon-
sibilities. The most efficient approach would
be for the IRS to require that tax-deductible
easements be held by organizations that
meet rigorous, uniform standards. State laws
also should require that holders are ready,
willing, and able to meet their monitoring
and enforcement responsibilities.

A Conservation Easement Success Story

n historic property in New England, featuring 160 acres of woods, together with a 200-year-
Aold homestead on adjoining land, had been owned by one family since the original King’s
grant. For years the family permitted the public to hike the property’s miles of trails, and in 1990
donated a conservation easement covering the woods to a then newly formed land trust. The
easement protects the property from any future development or timber harvesting and secures public
access to the trails, in perpetuity. The family and the land trust agreed that there should be a
backup easement holder to ensure that it would be enforceable if the new land trust ceased to
exist, and The Nature Conservancy agreed to act in that capacity.

With support from the family, the town’s conservation commission and a devoted group of vol-
unteers maintain the trails on the property. The easement is monitored annually by the land trust
and daily by the many visitors who hike its trails. The land trust now holds more than 40 proper-
ties and conservation easements. The easement donor, now deceased, established a family foun-
dation to own and care for the woods and homestead. Today this protected property, while remain-
ing in private ownership, is the among the community’s greatest treasures, enjoyed by thousands

of visitors every year.

I think the time

for mandatory accred-
itation of easement
holders has come.
Not every land trust
should hold ease-
ments, but those
that do should be
held to account.
Community-based
organizations can
play many important
roles that do not
involve holding
easements.

Jean Hocker

LTA is organizing
an accreditation
program for land
trusts. We’d rather
not have it be
mandatory for tax
deductions because
it's emotionally
fraught as it is. We
need to recognize
that it will take
time for 1,500 land
trusts to qualify

for accreditation.

John Bernstein
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The permanence of
conservation ease-
ments is a false goal,
because it’s simply
not possible—in

a physical sense, in
a legal sense, in a
sociological sense—
that today’s ease-
ments are going to
endure. The land
trust is not going to
last, social policies
are going to change,
or legal and political
mechanisms are
going to evolve to
change easements.

John Echeverria

THE ISSUES
espite their long-term and usu-
ally perpetual character, conser-
vation easements are amenable
to change in accordance with
prevailing public needs, for example if an
easement designed to protect habitat for a
species can no longer achieve that purpose.
Easement donors and holders believe that
procedures for amendment or termination
should be rigorous, but under the laws of
most states these procedures are not well
established and are often uncertain.

The Uniform Conservation Easement
Act (UCEA) is ambiguous on these issues,
appearing to leave them to laws applicable
to other types of easements. Yet the UCEA
does not purport to affect other legal prin-
ciples, and thus leaves open the possibility
for application of charitable trust rules
under state law. Since conservation ease-
ments involve substantial public interest and
investment, easement termination, or any
amendment that diminishes public benefit,
should address more than the immediate
interests of the private parties to the ease-
ment. All stakeholders should be involved,
including the land trust, the landowner, the
easement donor, the public (e.g., through
the participation of the state attorney
general), and perhaps others as well.

Conservation easement termination in
some states requires a court order determin-
ing whether a change of conditions justifies
termination in the public interest. In Massa-
chusetts conservation easement termination,
in whole or in part, requires state and local
government approval and a local hearing.
Yet, under the laws of most states the stan-
dards and procedures for easement termina-
tion and amendment are unclear and

Selected Issues and Potential Reforms

Termination, Amendment,
and Backup Support

Monument Mountain, Great Barrington,

Massachusetts, a property of The Trustees
of Reservations, was established in 1899.

potentially inconsistent with the public
interest and the charitable character of
a conservation easement.

What happens when the holder of a
conservation easement ceases to exist? Since
most land trusts have been created recently
by small groups of local citizens, some of
these land trusts may be unsustainable over
the long term. The recent Land Trust Alliance
survey reveals that many land trust supporters
see their organization’s durability as one
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of their greatest concerns (Land Trust
Alliance 2005a).

If aland trust concludes its affairs respon-
sibly, it will assign its conservation easements
to another qualified holder. However, unlike
outright land ownership, which is an asset to
the owner, conservation easements are liabi-
lities that impose long-term costs without
having marketable, economic value. This real-
ity may make it difficult for a holder to find
another qualified entity willing to take over
its easements in a timely manner. What
happens then? While legal theories abound,
the truth is that in most states no one knows.

Conservation easements also may be
abandoned through the inattention of the
holder, whether because of limited resources,
a change in priorities and attitudes, or a lack
of institutional memory. Depending on state
law, it 1s possible for a conservation easement
to be forfeited legally if the holder fails to
enforce it; acquires the fee ownership in the
property; fails to prevent the property’s fore-
closure due to the owner’s nonpayment of
taxes; or, in states having marketable title acts
that require periodic rerecording of an en-
cumbrance, fails to do so.

Who steps into the breach to enforce and
defend conservation easements in these situ-
ations? This question presents three problems:
first, stepping in means the expenditure of
money; second, in the absence of a public
registry no one may know that the easement
exists or that it has been abandoned; and
third, in many states it is legally unclear who
may enforce a conservation easement beyond
the parties to it. Under traditional principles
of common law, persons who are not parties
to private easements, including even neigh-
bors of the property, lack standing to seek
enforcement.

Under many state laws, attorneys general
are empowered to enforce charitable trusts,
which should include conservation easements,
but there are problems here as well. First,

many state conservation easement laws fail
to address this issue or do so ambiguously,
and in a few states the laws may be read to
abdicate the attorney general’s enforcement
authority. Second, for the attorney general Should the current
to become involved there must be a system generation deter-
for publicly tracking conservation easements. mine land use in

Third, even if a conservation easement is perpetuity?

abandoned, the attorney general may decide

. . .. Joan Youngman
that enforcing an easement is not a priority
it the public had no involvement in its
creation. Despite these obstacles, the public
stake in conservation easements requires

legal security against the holder’s failure.

POTENTIAL REFORMS
he IRS should mandate and every
state should enact procedures for
termination and amendment of
conservation easements, as well as
for identification of parties that can enforce
conservation easements if the holder ceases
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I would like to

see attorneys gen-
eral have the right
to enforce. But that
should be the last
resort because you
don’t want easement
holders to say ‘We
don’t have to worry
about enforcement;
somebody else

does that.

Jean Hocker

But how much
capacity do state
attorneys general
have to play the role
we’re imagining here?
I like the idea that,
if the easement is
creating a local or
regional public good,
the beneficiaries of
that good ought to
have the right to
protect and enforce
the easement. You
can’t rely on the
attorney general

to do everything.

Richard England

to exist or otherwise fails in its responsibilities.
Marketable title acts that require periodic
easement rerecording, as well as legal doc-
trines that might extinguish an easement if
its holder later acquires the fee interest, should
be made expressly inapplicable to conser-
vation easements. Since there is a public
subsidy and a charitable trust attached to
conservation easements, the state attorney
general or another public authority should
be involved in all easement terminations,
as well as any amendments that reduce
easement protection.

Conservation easements are intended
to benefit all of the public, so consideration
also should be given to allowing any ben-
efited citizen to enforce them. Regardless
of the process, every state should develop
clear legal procedures to protect the public
Interest in conservation easements.

Another mechanism to the same end
would require a public agency or statewide
organization to serve as coholder or backup
enforcer of all conservation easements in

the state. This approach could have the

Conservation Easement Terminations

CASE 1

own officials authorized releasing rights in a conservation easement conveyed by predeces-
Tsors of the current owner, in order to allow the property’s development by the new owner.
Alerted to the situation, the state attorney general interceded, asserting that the easement con-
stituted a public charitable trust. Although the state’s law was unclear on the issue, the attorney
general argued that the easement’s termination required approval from that office or in a court

proceeding in which the attorney general might be an adversary. In view of this, the town reversed

its decision and the easement was protected.

CASE 2

n the same state, without knowledge of the state attorney general, a city released a portion
Iof a wetlands conservation easement in order to allow a development that would increase the
city’s tax base. Its lawyer advised the city that it had the right to release the easement without
permission from others. As in many states, the applicable conservation easement statute does
not provide a clear process for termination or amendment.
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added benefit of involving that organization
n reviewing easements to ensure they pro-
vide public benefit. The Maryland Environ-
mental Trust, represented by the state’s
attorney general, holds or coholds many
conservation easements in that state. Like-
wise, the Vermont Land Trust holds or co-
holds most conservation easements there,
while Vermont’s Housing and Conservation
Board requires that it cohold easements

that it finances. Under Virginia law, when

a conservation easement holder ceases to
exist, the easement defaults to a state agency.
Because there is no preapproval of these
easements, the agency may obtain by default
an easement that has insufficient public
value or legally compromised terms.

If the public expects the state to take over
when a land trust defaults in its enforcement
responsibilities, this process should be explicit
in the law. This situation also illustrates the
need for public supervision and registration
of conservation easements from the outset.
Easement donors, land trusts, funders, and
the public share an interest in ensuring that
easements are not lost through holder in-
attention or abandonment. Accordingly,

they should require backup holders, espe-

cially when the primary holder lacks
financial strength and a long-term track
record.

Laws also should set clear standards
for conservation easement termination and
amendment. If conservation easements are
to withstand the tests of time, there must
be a definite process for revising their terms
to meet unforeseeable contingencies or
new circumstances.

An amendment that does not undermine
the easement’s conservation purposes may
be agreed to by the easement’s parties, but
changes that compromise these purposes
should require at least the approval of the
state attorney general, as representative of
the public interest, and may require a court
proceeding. Easement termination also
should be guided by clear procedures, and
should be implemented in a court proceed-
ing to which the attorney general is a party.
IRS rules should require that it receive notice
of easement termination if a tax deduction
has been taken for its donation, with the
notice specifying how the proceeds will
be applied.

A conservation easement should be able
to be significantly modified or terminated

We’'re pursuing a
backup network for
conservation ease-
ment enforcement in
Massachusetts. Land
trusts are pooling
resources to enforce
easements in cases
that could be pre-
cedential to the
easement community.
But, if we're going to
pool, we have to have
everybody agree to
common standards
and monitoring.

Greg Bialecki
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only if it no longer benefits the public,
regardless of the economic benefit to the
landowner of extinguishing the easement.
If the easement’s value (the worth of the
development rights that it restricts) rises
between the time of its donation and its ter-
mination, the increase should belong to the

casement holder, which owns these rights on

behalf of the public (N. McLaughlin 2005).
Allowing the landowner the benefit of the
easement’s increased value may create
incentives to extinguish easements. State
statutes and IRS regulations should be
clarified to prescribe the principles and
procedures for easement termination and
amendment.
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THE ISSUES
s predicted by Daniel Halperin 25

years ago and affirmed by the 2005

Senate Finance Committee report,

valuation is one of the thorniest as-
pects of conservation easements. Appraisal
is required whether the easement is purchased
(when setting the price) or donated (when
determining the donor’s deduction and
other tax subsidies).

Legal standards for conservation ease-
ment appraisal practices were enacted at a
time when no one could foresee the current
number and complexity of easements or
their appraisals. These standards have never
been made precise, leading to widespread
variability. While tax laws require that an
easement have a publicly beneficial conser-
vation purpose, the criteria for meeting this

Selected Issues and Potential Reforms

Appraisal and Taxation

test are subjective. Under federal tax law,
permissible purposes for tax-deductible
easements are: (1) outdoor recreation or
education of the public; (2) protection of a
relatively natural habitat of fish or wildlife;
(3) open space for public scenic enjoyment
or pursuant to a government conservation
policy; or (4) protection of an historically
important structure. The second of these
tests 1s the least restrictive, and therefore
is often used for donated conservation
easements.

Why should conservation easements
be held to higher standards than other tax-
deductible donations, which the law leaves
largely unsupervised? The difference is that
conservation easements are promises about
future uses of land purporting to have sig-
nificant conservation value and public

As a tax lawyer

and administrator, |
thought many people
would take huge

tax deductions for
donating conser-
vation easements
having little or no
value. You can say
that valuation of tax
deductions in those
cases should be zero
or close to it, and
correct appraisals
would have that re-
sult. But I’'m skep-
tical about that, as

| said in my 1980
testimony to
Congress.

Daniel Halperin

Conservation
easements can
involve tax scams.
This problem is not
readily remedied.

Robert Ellickson
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I see this country
moving in a direction
where we have dim-
inishing ability to
raise revenue for
public purposes be-
cause we want to
give tax breaks and
subsidies to get
people to do good
things while we shy
away from taxing

bad things.

Richard England

benefit. While a typical charitable donation
involves the transfer of money or tangible
property in the present, a conservation ease-
ment is intangible and has value only if the
casement’s promises, though appraised in
the present, are realized in the future.

Unlike appraisals involving purely private
transactions, conservation easement apprais-
als generate public concerns about whether
the appraisal that determines the public sub-
sidy 1s fair. These concerns are heightened
because appraisals of donated easements
are contracted and paid for by the land-
owner, who understandably wants the high-
est possible valuation to maximize potential
tax benefits. In such cases there is no party
negotiating on the other side of the table,
since the donee has little interest in, and may
never examine, the landowner’s appraisal.
Thus, there is no willing buyer and seller
setting the valuation.

While IRS regulations favor conserva-
tion easement appraisals based on valuations
of comparable easements, this technique
is usually unavailing for three reasons:

(1)1t 1s difficult to identify similar, easement-
encumbered lands; (2) few easement apprai-
sals are public information; and (3) donated
easement valuations are not negotiated
between willing buyers and sellers.

Consequently, conservation easement
appraisals almost always utilize the “before
and after” method, by which the property’s
value as encumbered by the easement is
subtracted from its unencumbered value.
This method is often subjective and lacks
rigorous standards. The “before” value is
based on the property’s “highest and best
use,” meaning the most profitable use to
which the property could be put without
the easement’s restrictions.

Appraisals based on theoretical sub-
division and maximum development may
produce the greatest deduction, but have
little relationship to the property’s value

in the real marketplace under current
zoning regulations.

Likewise, the “after” component of
easement valuation may be subjective when
there are few comparable properties with
similar restrictions. Conservation easement
appraisal is particularly challenging in re-
mote areas with little development potential
and for working landscape easements where
the property may continue to be used for
traditional natural resource industries such
as forestry or agriculture.

These uncertainties are compounded if
zoning or other ordinances already restrict
development. An appraiser might speculate
about zoning being changed or permits
issued to accommodate future development,
or may ask regulatory agencies to estimate
the chances of zoning changes to allow
different development scenarios. While the
law 1s unclear as to the legitimacy of this
practice, one may question whether these
speculations are reliable, particularly when
millions of dollars may be at stake.

Consider also the difficulties of conser-
vation easement valuation when the land-
owner withholds from the easement selected
portions of the property most likely to be
the focus of future development, particular-
ly on remote land that has limited develop-
ment potential. In certain markets such an
easement might actually add value to the
donor’s property. Nearby property owned by
the easement donor also may be enhanced
in value, and IRS regulations require the
appraiser to take this enhancement into
account.

The complexity of conservation easement
documents creates another appraisal problem.
Difficult-to-decipher terminology and lack
of uniformity can have large potential im-
pacts on the property’s future economic
value. “Even the IRS, though it does require
certain provisions, does not require any
particular language. . . . Drafters of [conser-
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vation easements| develop their own indi-
vidual styles” (Byers and Ponte 2005, 286).

Because each of these uncertainties
affects the others, small changes in assump-
tions can yield large differences in appraised
values. Conservation easement appraisals
are described by some in the business as part
art and part science, with appraisal results
varying with the appraiser’s expertise and
chosen methodology. Since the IRS recently
has threatened to penalize those involved in
abusive appraisal practices, it is necessary to
reexamine these subjective tests and consider
reforms resulting in more rigorous appraisal
methodologies and public benefit standards.

Certain state programs provide even
greater tax incentives for conservation ease-
ment donations. For example, Virginia offers
easement donors extremely attractive in-
come tax credits equal to 50 percent of the
easement’s value and allows the donor to sell
these credits to another taxpayer for whom
the credits would generate greater financial
benefit (J. McLaughlin 2004). By June 2005,
these tax credits totaled more than $200
million during the program’s first five years,
with developers and other business interests
often being the beneficiaries. Under similar
legislation in Colorado it is possible for tax
credits to exceed the landowner’s tax liabil-
ity, resulting in payment by the state treasury
to the landowner. Remarkably, it is possible
for landowners in selected states and situ-
ations to use all available tax subsidies to
actually profit from donating conservation
easements.

Not surprisingly, these states have experi-
enced vast increases in the number of sub-
sidized conservation easements, even though
there is no systematic public review of these
easements. One must ask whether these sub-
sidization programs, especially under the
currently unsupervised system, are an effi-
cient use of limited public funds for land
conservation.

POTENTIAL REFORMS
ore rigorous standards are
needed for conservation
easement appraisal practices,
to provide guidance to ap-
praisers and landowners alike. Additional
tax standards might include placing greater
weight on public access in the absence of
other significant conservation values; aboli-
shing tax deductions for donations of “back-
yard” and historic building facade easements;
and banning appraisals based on the pros-

pect of zoning or other regulatory changes.
In addition, the IRS should establish an
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Appraisers’ specula-
tion about whether
zoning or other
regulations are going
to be changed in the
future is a serious
problem. The tax
deduction should be
based on the assump-
tion that they will
not change.

Daniel Halperin
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The IRS should
consider mandating
use of a report that
requires the appraiser
to address important
issues (such as en-
hancement of other
properties) and speci-
fies when certain
controversial valuation
methods (such as
subdivision develop-
ment analysis) may
be used. Land trusts
ought to be account-
able, not for the
accuracy of the
appraisal, but for at
least reviewing it to
ensure its reason-
ableness.

Nancy McLaughlin

The key piece of
information that is
not publicly available
is the amount of tax
subsidy. It would

be very useful for
scholars, journalists,
and the political
process if appraisals
were made public.

Robert Ellickson

expert advisory panel to review conservation

casements, as it does for appraisals of
donated artwork. For large donations, the
IRS should also require an independent
review appraisal.

Until there 1s greater standardization of
easements, appraisers also must scrutinize
each easement’s terms, sometimes with the
assistance of a lawyer, to evaluate legal
nuances that may have significant impacts
on easement restrictions, and therefore on
valuation. For their part, land trusts should
insist on reviewing appraisals of easement
donations and refuse to accept easements
whose appraised value is clearly unrealistic.
While a land trust need not police appraisals,
one that accepts a donated conservation
easement knowing that the appraisal is un-
reasonable might fairly be viewed as parti-
cipating in a tax fraud.

A recent Congressional report has recom-

mended significantly restricting deductibility
of conservation easement donations by
eliminating deductions entirely for residen-
tial properties and reducing the deductibility
of qualified easements to one-third of the
appraised value (U.S. Congress Joint Com-
mittee 2003). As of this writing in July 2005,
it remains to be seen if this proposal or
variations of it will be enacted, and if so,
whether it will resolve these issues in a
meaningful way.

Appraisals of donated casements, which
determine the public subsidy in the ease-
ment, would benefit from being made public,
subject to safeguards to protect proprietary
information. Even if nothing else were
changed in the laws affecting easement ap-
praisals, subjecting them to public scrutiny
would have a significant effect in curtailing
abuses, since appraisers would know that
their work would be subject to public and
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peer review. Further, a public record of
conservation easement appraisals would
result in better appraisals in the future, since
appraisers would know about past appraisals
relevant to similar donations.

Making easement appraisals public, like
making the easement process itself more
transparent and accountable, is criticized
by those who fear this will discourage land-
owners from donating easements. While this
might be true for some donors, the question
1s, what other reforms would solve these
widely acknowledged appraisal problems as
efficiently and effectively? What do scrupu-
lous landowners and appraisers have to fear
if transactions are more transparent?

The additional tax incentive schemes in
states such as Virginia and Colorado also
should be questioned. Are these subsidies
worth their substantial public costs, especi-
ally when the easements they encourage are
not supervised by the public? These pro-
grams have the capacity to skew the market-
place, so that conservation easement dona-
tion becomes a financial benefit to the
landowner yet a liability to the easement
holder as well as to the government.

Backyard Easements

CASE 1

financial benefactor of a land trust offered to donate a conserva-
Ation easement on several acres that were part of his residential
property. The landowner suggested that, if this easement were ac-
cepted by the land trust, he would consider a second easement cov-
ering nearby shorefront. Because of its financial relationship with the
landowner and the lure of a more attractive, future easement on the
shorefront, the land trust board tentatively approved the project. Al-
though the state in which this land is located has no public process
for conservation easement review or approval, the land trust’s lawyer,
when asked to prepare the easement, questioned its public benefit.
In view of these concerns, the land trust decided not to proceed
with the easement as contemplated.

CASE 2

n a wealthy suburban area, a landowner donated a conservation
Ieasement covering two acres of his backyard. While the property
had considerable development value if sold separately from the
existing residence, it had no other significant conservation values
and was not visible to the public. This state also has no system of
conservation easement review or determination of public benefit.
The land trust accepted the easement, and the donor took a tax

deduction.
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Conservation
easements are a
scattershot approach.
As the land trust
movement becomes
the dominant para-
digm, its inability to
deal with the holdout,
to be able to bring
everyone to the table,
to be able to organize
a democratic process
that forces a majority
decision on the re-
calcitrant landowner,
becomes a funda-
mental weakness.

John Echeverria

Easements go beyond
what regulation can
do. | don’t see the
one driving out the
other. They should be
complementary tools.

Jean Hocker

THE ISSUES
he increasing focus on land protec-
tion through conservation easements
may negatively affect the govern-
ment’s role in regulating private
lands, acquiring public lands, and employ-
ing land taxation policies. Critics of conser-
vation easements believe they are an expen-
sive, haphazard, and untested approach to
achieve land protection that could be more
uniformly and inexpensively attained by
regulation. Critics also believe conservation
casements siphon off both public and chari-
table money that otherwise would go into
acquiring outright ownership of selected
lands with known conservation values.

On the other hand, many conservation
easement supporters do not oppose land use
regulation, public land acquisition, or cur-
rent use land taxation policies. They believe
that easements provide an additional, not a
substitute, tool to support land conservation.
Others favor easements because they be-
lieve public sentiment today favors them
over regulation or public land acquisition.
Most adherents believe that conservation
easements, even if imperfect and untested,
are better than an alternative of uncon-
trolled development and sprawl.

Whatever their merits, conservation ease-
ments that duplicate existing regulations
raise serious questions about their public
benefits, as well as their appraised value.
When government chooses to finance con-
servation easement acquisitions, landowners
may come to insist on being paid for conser-
vation measures that government could
have accomplished through regulation. The
Endangered Species Act affords an illustra-
tion. If government buys conservation ease-
ments to protect habitat for endangered

Selected Issues and Potential Reforms

Impacts on Land Regulation,
Acquisition, and Taxation Policies

species, then government will be, and already
has been, challenged to explain why it can

also impose its regulatory power to accom-
polish the same ends without payment.

The rightful role of conservation case-
ments is likewise often confused with that of
public land ownership. Conservation ease-
ments have increased at an astonishing pace
at the same time that public land acquisi-
tion has slowed. While there are distinctions
between the purposes of each land conser-
vation tool, the trend toward easements ap-
parently has had a negative effect on outright
public acquisitions of park and preserve
lands. Indeed, some government land con-
servation policies explicitly prefer conserva-
tion easements over public land acquisition.

Easement proponents contend that the
cost of acquiring a conservation easement
on any given parcel is always less than the
cost of acquiring outright ownership, but
that is only part of the necessary analysis.
Another consideration is whether there may
be more public benefit in acquiring a park
in a more populated, accessible area than
spending the same amount of money on
easements covering larger, more remote lands
where the public will make little use of the
property and may not even know its location.

In making such comparisons, the cost
analysis of a conservation easement should
not be limited to its up-front price or tax
subsidy. An easement’s real cost must be cal-
culated over the long term to pay for moni-
toring, enforcement, and defense, which when
litigated can add extraordinary expenses.
When the up-front cost of an easement
approaches that of outright acquisition,
the easement may become more expensive
because it represents a perpetual liability
with future costs to the holder.
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Many states have enacted current use
taxation programs to encourage retention
of farm, forest, ranch, and open space lands
by taxing these properties at a lower rate
than if they were available for development.
These programs sometimes include penal-
ties if the land is later developed, and they
should be included in the toolbox of land
conservation options.

Some financial incentives favoring con-
servation easements can produce outcomes
that might not be in the public interest. For
example, the federal Forest Legacy Program,
originally intended to acquire federal forest
lands of national significance, has been trans-
formed into grants to states to buy working
forest easements, which may in some cases
limit public access but not environmental
damage.

POTENTIAL REFORMS
onservation easements are an
appropriate tool to conserve pub-
licly important lands that cannot
be protected by available regula-
tory and land taxation measures, and whose
public values and uses do not justify out-
right public ownership. These tools all have
legitimate roles and should be viewed by
policy makers as complements rather than
substitutes.

It is important to consider the most effi-
cient use of each tool in different situations.
When the objective is active public recre-
ational use or wilderness preservation, public
ownership is the logical choice. Conservation
easements are preferable when permanent
conservation and public benefits can be
provided under private ownership. Similarly,
if the goal is shorter-term conservation, it
may be achieved through the political process
of regulation and/or land taxation policies.

Each of these tools takes a toll on the
public treasury, some more than others. In

selecting the right tool, policy makers need
to consider how limited funds can best be
spent. The opportunity costs of publicly
funding conservation easements should be
weighed carefully against other measures
that may yield public benefits more efficient-
ly. Conservation easements that protect
areas already regulated or taxed for current
uses should be subject to special scrutiny
regarding their public benefits. The Massa-
chusetts model is one example of a public
review and approval process to prevent
duplication of land protection already
accomplished by other programs.

| see a strong
synergy between
conservation
easements and
regulation. Ease-
ments are inad-
equate as a sole
method of land
preservation, but
when they’re sup-
plemented with a
system of regula-
tion, they work
extremely well.

John Bernstein

If conservation
easements are to
supplement rather
than replace regula-
tion and land
acquisition, we don’t
have a thoughtful
system in place to
make those selec-
tions.

Jym St. Pierre
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For many conserva-
ton easements, there
are not just winners
but losers. It’s no
secret that many of
the values promoted
in conservation ease-
ments are dear to the
hearts of the affluent.
That doesn’t make
them evil, but it puts
into question whether
everything land trusts
do is in the public
interest.

Julia Mahoney
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Justice Issues

THE ISSUES
onated conservation easements
are often located in affluent com-
munities, where wealthy donors
can take maximum advantage
of tax incentives. Few such opportunities
are available in urban or low-income com-
munities. Further, many conservation ease-
ment holders do not inform the public about
their holdings, even when public access is
one of the benefits provided. Thus, unless
an easement provides significant ecosystem
protection, those living outside the immedi-
ate community may not know about it or
benefit from it.
While many conservation easements and
associated public subsidies benefit the afflu-

Selected Issues and Potential Reforms

Equity and Environmental

ent and their communities, some easements
may have negative impacts on affordable
housing, or may push development into
environmentally or socially inappropriate
areas.

Equity issues posed by conservation
easements may extend to other forms of
charitable giving. For example, donors to
land trusts tend to be in upper tax brackets
and are able to donate appreciated securi-
ties, both of which enable them to receive
larger tax benefits than those with lower
incomes. However, many conservation
easements have the added dimension of
permanently benefiting relatively wealthy
communities, although they are subsidized
by everyone.
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POTENTIAL REFORMS

ttempts to scrutinize more closely

the public benefits of conservation

easements should place them with-

in a larger context of land policy,
including the goal of improving environ-
mental amenities and access to open space
in low-income neighborhoods. One way to
encourage more conservation easements in
diverse communities is to provide incentives
for less atfluent donors, such as allowing
them to take tax credits rather than deduc-
tions for conservation easement donation.
This would tend to equalize incentives among
donors of different income levels and might
cause easements to be considered in a
broader range of communities.

However, directly addressing the equity
issue may also require additional public
supervision in evaluating easement benefits
and assigning greater incentives for land
conservation that will benefit low-income
communities. The Vermont program, which

balances public funding for conservation
casements with funding for affordable
housing, comes closest to this ideal.

In many places increases in funding for
conservation easements appear to have dis-
placed dedication of money for acquisition
of park lands that may benefit more people
of diverse income levels. One way to “spread
the wealth” would be to divert some amount
of conservation easement subsidies to public
park acquisitions in more populated, mixed-
Income areas.

The lack of data on the amount of
public subsidies committed to conservation
easements is a problem for policy makers
who must determine whether that sum, large
as it must be, could be better spent on a
combination of easements and public land
acquisitions. Supporters of conservation
easements have shown little interest in scru-
tinizing their opportunity costs and effects
on different population segments. The time
has come to begin that process of scrutiny.

Conservation
easements can offer
community residents
many benefits:
scenic or recrea-
tional amenities,
increased property
values, and reduced
public service costs.
But these local
decisions have larger
implications for the
whole region.

Joan Youngman
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We need to do

more than just shave
around the edges in
addressing conser-
vation easement
problems.

John Echeverria

I hope that the

Land Trust Alliance,
The Nature Conser-
vancy, the Trust for
Public Land, the
Lincoln Institute and
other leaders will
take an activist role
in developing needed
reforms, some of
which should not be
voluntary but legally
required, because
good intentions are
not good enough.

Jym St. Pierre

Conclusions

his is an uneasy time for the con-

servation easement community.

Because of alleged abuses widely

reported by the news media, both
Congress and the IRS are investigating con-
servation easement and appraisal practices.
Congressional proposals emerged in 2005
to substantially reduce tax incentives for
conservation easement donations. The time
1s right to explore conservation easement
reforms to avoid jeopardizing their benefits
and positive land use effects.

Many conservation easement issues
derive from the laws and regulations that
govern them. These laws were created at a
time when few could have anticipated the
explosive and unsupervised growth of ease-
ments. To find solutions to these problems,
we should reform these laws and regulations

with the participation of land trusts, govern-

ments, and landowners. As described in this

report, reforms in both federal and state

laws should respond to

* deficiencies in conservation easement
design;

¢ lack of uniforimity in easement terms;

¢ lack of publicly accessible recordkeeping;

¢ lack of public transparency and input
in easement creation;

¢ lack of public accountability in deter-
mining public benefits;

¢ concerns about the institutional capacity
of easement holders;

¢ ambiguities in appraisal and other tax
standards that determine public subsidies;

* uncertainties about processes of easement
termination, amendment, and backup
enforcement;

e cffects on public land acquisition,
regulation, and other programs; and

¢ issues related to environmental justice
and equity.

Many in the land trust community support,
in some cases enthusiastically, a greater
degree of legal supervision of conservation
casements. The most wide-ranging and far-
reaching approach to legal reform would be
to create more rigorous IRS standards for
donated conservation easements, the quality
of their appraisals, and the efficacy of their
holders, to ensure that their public subsidy
results in true public benefits. A second and
complementary approach would be for the
National Conference of Commissioners of
Uniform State Laws, which drafted the Uni-
form Conservation Easement Act in 1981,
to consider the issues presented here that
went unresolved in its earlier work (National

Conference 1979; 1980; 1981). A third
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approach would be for each state to con-
sider appropriate amendments to its con-
servation easement enabling legislation.

A fourth would be for conservation ease-
ment funders and donors to pay closer atten-
tion to the results of their charity. Finally,
all conservation easement holders, in con-
cert and individually, owe a duty to their
donors and the public to secure the prom-
ises of their conservation easements in
perpetuity.

When considering conservation easement
reforms, unreasonable transaction costs
should be avoided. The goal is to fashion
efficient reforms that balance public subsi-
dies for conservation easements, their oppor-
tunity costs, and their potential effects on
government regulatory, land acquisition,
and taxation programs.

How dire is the future of conservation
easements? Each of the problems reported
here will have its day, and some already have.
When evaluating the effectiveness of con-
servation easements under the current legal
structure, the jury will be out for decades,

but we should be sufficiently concerned

about an adverse verdict to resolve these

issues now.

If conservation easements are to serve
future generations as promised to the public
that subsidizes them, they must achieve
three essential goals.

1. The process by which conservation
easements are created, appraised, and
enforced must be rigorous, publicly
transparent, and accountable.

2. Conservation easements must be designed
to create meaningful and durable public
benefits.

3. Landowners and land trusts must fulfill
their responsbilities to implement, moni-
tor, enforce, and uphold easements in the
future to secure their public benefits.

There are many approaches to resolving the
issues presented by conservation easements,
but doing nothing is not one of them. To
design the most appropriate reforms, we
must first acknowledge the problems. If we
are to take action to ensure the future of
conservation easements, the time to do so
will never be better, nor easier, than now.

We’re at a point when
we’d better fix these
problems or someone
else will do it for us.
However, we need to
be careful lest some
of our solutions turn
out to be tomorrow’s
problems.

Jean Hocker

It took years for

the laws governing
conservation ease-
ments to be developed
and enacted by the
states. These prob-
lems need to be
addressed much
more quickly than
that. We can’t afford
to sit and stew
before confronting
these issues with
real change.

Nancy McLaughlin
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ONLINE RESOURCES

National Organizations
American Farmland Trust: www. farmland.org
Land Trust Alliance: www. lta.org

Land Trust Jump Station:
http://wwe. possibility.com/Land Trust/ Jump.himl

National Land Trust List Serve: landtrust-l(@,
lListserv.indiana. edu

Private Landowner Network:
www. privatelandownernetwork.org

The Conservation Fund: www.conservationfund.org
The Nature Conservancy: wwuw.nature.org

The Trust for Public Land: www.tpl.org

Statewide Networks and Land Trusts

California — Bay Area Open Space Council:
www.openspacecouncil.org

Colorado Coalition of Land Trusts: www.cclt.org
Maine Land Trust Network: wewew.mlin.org

Maryland Environmental Trust, Land
Conservation Center: wwuw.conservemd.org

Massachusetts Land Trust Coalition:
www.massland.org

Montana Land Reliance: www.mtlandreliance.org

Conservation Trust for North Carolina:
www.ctne.org

South Carolina Land Trust Network:
wwew.dnrstate.sc.us/ lwe/sclin

Vermont Land Trust: www.vlt.org

Land Trust of Virginia: www. landtrustva.org

Virginia Outdoors Foundation:
www.virginiaoutdoorsfoundation.org

Individual land trusts with their own Web pages
may be located on the Land Trust Alliance site
at www.lla.org
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Key Conservation Easement Issues and Reforms

ISSUES

Variable quality in conservation easement
design

Lack of a publicly accessible system for
conservation easement tracking

Lack of transparency and determination of
public benefit in easement formation

Failure by many easement holders to
undertake appropriate stewardship duties

Lack of clear standards for easement
termination, amendment, and backup support

Lack of clear valuation and other taxation
standards for conservation easements

Failure to consider implications of easements
on land acquisition and regulation

Failure to consider issues of equity and
environmental justice in easement programs

REFORMS

Greater standardization in high-quality
conservation easement terms

A mandatory public registry of conservation
easements in each state

A public process for stricter scrutiny of each
easement’s public benefits

Legally mandatory stewardship
responsibilities for easement holders

A clear process for termination, amendment,
and third-party enforcement

Tighter tax and other standards that underpin
the public investment in each easement

Holistic policies to consider the proper role
of each of these conservation tools

Policies to assure that public subsidies
compensate for these effects




