
II. History of the Trust Land Grants  
 

The end of the American Revolutionary War opened the floodgates on a vast and virtually 
inexorable stream of settlement across the Appalachian Mountains and into the American West. Over 
the next 140 years, the European, Asian, and African settlers of the American continent witnessed the 
transformation of the lands that they had claimed from a vast, alien world of aboriginal civilizations 
and uncharted wilderness into a settled and conquered frontier of newly-organized states and rapidly-
growing cities, towns, and settlements, each neatly divided into townships, sections, and quarter-
sections by federal survey crews. 

 
At one time or another, the federal government held title to more than 80 percent of the land 

in the United States. Today less than 30 percent of the land in the United States still remains in 
federal ownership, with the vast remainder of this land transferred to private entities and state 
institutions as a part of the settlement of the American frontier.1 Among the millions of acres that 
passed out of federal ownership during this period were more than eighty million acres of “state trust 
lands” – lands that were granted to the newly-organized states in support of public education.2 These 
land grants to the new states – and the purposes that inspired them – were intimately tied to the early 
history of the relentless westward expansion that became the American era of “Manifest Destiny.”3

 
A. Education, Cession, and Expansion 
 
 Beyond managing and financing the Revolutionary War effort, one of the first tasks facing the 
new American Continental Congress after issuing the Declaration of Independence was to begin to 
cope with rampant land speculation in the western territories and the westward expansion of white 
settlements.4 Without a system in place for regularizing the process of land claims and organizing 
territorial governments, each new settlement increased the possibility that some or all of the 
relocating populations would eventually break off to form independent states outside the control of 
the Union. While rapid expansion into the West was viewed as essential to secure the new nation’s 
claims to its Western frontier, Congress was growing increasingly concerned with how to police the 
growing settled territories, how to finance the governments that would inevitably be necessary in the 
territories, and – most importantly – how to ensure that the new territories would hold to the 
democratic values for which the Revolutionary War was being waged.5 These concerns had become 
acute by the time the Revolutionary War drew to a close in September of 1783, as the Continental 
Congress faced a massive war debt that significantly limited the new nation’s financial means.6

 
 There was a strong sentiment among America’s revolutionary leadership that providing for 
public education in the territories would be an essential element to ensure a democratic future for the 
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expanding nation. At the time of the Revolution, educational opportunities were still largely restricted 
to the wealthy;7 however, the concept of public education had been a theme in the settlement of the 
American colonies from the beginning. More than a few of the colonies had passed laws requiring the 
education of all children in a government-run public education system as early as the 1600’s, and 
some of the first state constitutions had provisions that required the public education of all citizens.8 
This theme was adopted with great fervor by the American revolutionaries, who believed that a well-
educated citizenry would be essential to protect liberty and ensure that the citizens of the Republic 
would be prepared to exercise the basic freedoms of religion, press, assembly, due process of law, 
and trial by jury.  
 
 The early federal programs that would eventually lead to the creation of state trust lands 
essentially descended from the tension generated by the belief in the need for (or at least the 
inevitability of) Westward expansion, and the belief that a free people would by necessity have to be 
an “educated people.”9 Thomas Jefferson, as one of the period’s leading political and popular figures, 
was a strong proponent of this belief; indeed, his frequently-cited concept of “agrarian democracy” 
was one of a society that would draw its strength from well-educated farmers, whose commitment to 
the land would provide the foundation for both equality and freedom.10 Many revolutionaries – 
Jefferson among them – believed it equally essential that this educational system be operated by the 
government to control sectarian influence. However, they saw a limited role for the new federal 
government, in that they clearly believed that education was best placed under local – not national – 
control.11  
 
 While the Eastern states had an established land and property base that could provide the tax 
revenues necessary to fund public education, the territorial areas simply lacked these resources. For 
the growing communities in the territories, it was up to the new state governments or the new federal 
government to subsidize basic public services until a sufficiently large population and economic base 
was established. Moreover, until lands were settled or otherwise passed out of the federal public 
domain, they would be exempt from taxation by the new states.12 This highlighted another central 
concern of the post-revolutionary era – the principle that new states should be joined to the Union on 
an “equal footing” with those that had come before them. Without some assurance of an appropriate 
degree of equality and independence, early leaders felt that there would be a risk of internal rebellions 
or changes in allegiance within the territorial settlements that would fragment the nation.13  
 
 A solution to the problems of debt, speculation, expansion, education, and equal footing 
finally appeared when the Continental Congress negotiated the cession of the colonies’ western land 
claims to the federal government. In 1784, Congress brokered a compromise under which Virginia 
ceded its massive land claims (the largest claims of any of the original colonies) to the federal 
government.14 With the cession of the western lands, Congress not only put an end to the chaotic land 
speculation in the West, but also guaranteed that despite the wars, recessions, and other burdens on 
public finances that would arise over the next century, the federal government would always have one 
resource in abundance – land. The administration of this land would provide the solution to the 
organization of settlement and the formation of new states, the provision of public education and 
other essential services for their citizens, and the repayment of the burgeoning national debt. Over the 
next three years, Congress proceeded to adopt the General Land Ordinance of 1785 and the 
Northwest Ordinance of 1787, which established the policies that would govern the disposal of the 
public domain and the creation of new states. These laws also initiated the system of granting lands 
for the support of public education and other essential public institutions to the new states.  
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 The practice of granting land to support public education was not a new concept; in fact, this 
practice was already well established in the colonies by 1785. Land grants to educational institutions 
were a practice inherited from Europe, traceable as far back as the Roman Empire, ancient Greece, 
and even the kingdoms of Egypt.15 Scholars have traced land grants for the purposes of supporting 
public education to at least the reign of King Henry V in England,16 and during the 1600’s and 1700’s, 
the American colonies had established land endowments for a variety of institutions, ranging from 
colleges to elementary schools.17 Many of these states also used the sale or lease of public lands as a 
funding source for public education. Although there were no federal land grants for public education in 
the original thirteen colonies, the colonial governments, and later the early state governments of 
Connecticut, Massachusetts, New York, New Hampshire, New Jersey, Pennsylvania, North Carolina, 
and Georgia all made substantial land grants in support of public education. These early land grants 
established a variety of permanent school funds that were financed from the sale or lease of public 
lands, reserved state lands in each township to support schools, or granted land to support specific 
educational institutions.18 Given this history, the innovation of the General Land Ordinance and 
Northwest Ordinance was not the concept of supporting public education with land grants, but rather 
the systematization of this practice on a massive scale. 
 
B. The General Land Ordinance and Northwest Ordinance 
  
 The General Land Ordinance of 178519 established the rectangular survey system. This 
system was the foundation for the process of the survey and sale of land by the federal government; 
the Ordinance also established a process for recording land patents and the related records necessary 
to establish a chain of title for public domain lands. The Ordinance additionally provided for the first 
reservations of lands for new states, providing that section sixteen in every township (one square mile 
of land, adjoining the center of each thirty-six-square mile township) would be reserved “for the 
maintenance of public schools within the said township.”20  
 
 The rectangular survey system, combined with the reservation of a centrally-located section 
for the support of schools, was a concept that was strongly informed by the governance systems of the 
original colonies and the revolutionary sentiments related to public education, enlightenment-era 
rationalism, and the concept of agrarian democracy. This system of organizing land and education 
envisioned the township as the most basic unit of government, with populations oriented around 
small, agrarian communities that would provide for the democratic education of their citizens, with 
these communities rationally distributed across the countryside under the logical, mathematical 
system of rectangular survey. In the words of the United States Supreme Court, by reserving a 
centrally-located section within each township, Congress could  
 

consecrate the same central section of every township of every State which might be 
added to the federal system, to the promotion 'of good government and the 
happiness of mankind,' by the spread of 'religion, morality, and knowledge,' and thus, 
by a uniformity of local association, to plant in the heart of every community the 
same sentiments of grateful reverence for the wisdom, forecast, and magnanimous 
statesmanship of those who framed the institutions for these new States, before the 
constitution for the old had yet been modeled.21  
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 The Northwest Ordinance,22 passed two years later, created a system of territorial 
governments and a process for transitioning territories into new states.23 The Northwest 
Ordinance also carried through on the vision of cheap land, state equality, and public 
education that were considered critical to the success of the western settlements;24 Article III 
of the Northwest Ordinance announced that "Religion, Morality, and Knowledge being 
necessary to good government and the happiness of mankind, Schools and the means of 
education shall forever be encouraged," and Article V provided that Congress should admit 
every new state on an “equal footing” with the existing states.25   
 
 Under the terms of the Ordinance, after the survey and settlement of new regions, these 
regions would be organized by an act of Congress into U.S. Territories, with a territorial government 
that was appointed by the President. Once the population of a territory reached five thousand adult 
males, the territory could elect a legislature and send a non-voting delegate to Congress, and once the 
population reached sixty thousand, the territory could petition Congress for admission to the Union. If 
the petition was granted, Congress would then pass an enabling act authorizing a constitutional 
convention in the new state, with the constitution subject to a popular referendum in the territory. If 
successful, the constitution would be sent to Congress for ratification, and the state would be 
admitted.26 At the time of admission, the state would also receive land grants giving title to its 
reserved school lands, as well as additional land grants to support other public institutions. 
 
C. Emergence of the School Land Grants 
 
 The state admission process established in the Northwest Ordinance was never strictly 
followed by Congress. This was particularly true in the years leading up to and continuing through the 
Civil War, when the admission of new states was a process that was politically charged with conflicts 
over slavery and the desire of both North and South to maintain an approximately equal balance 
between free and slave states.27 Prior to 1803, sixteen states had entered the union, including the 
thirteen original colonies, as well as three other states – Vermont, Tennessee, and Kentucky – that 
were carved out of the colonies’ land cessions through varying mechanisms.28 Because there were no 
“public domain” lands in these states, none of them received federal land grants (although they later 
received land grants to support colleges under the Morrill Acts).29

 
 Ohio (1803) was the first “public domain” state admitted to the Union, and the first state to 
receive a land grant in support of schools (the section sixteen reservation provided by the General 
Land Ordinance).30 After Ohio, virtually every state admitted to the Union received substantial grants 
of reserved lands at admission. There were only three exceptions: the State of Maine, which was 
created out of lands ceded by Massachusetts as a part of the Missouri Compromise of 1820 (which 
traded Maine’s admission as a free state in exchange for Missouri’s admission as a slave state); the 
State of Texas, which was annexed as an existing sovereign government in 1848 after its successful 
war for independence with Mexico (and therefore had its own sovereign state lands);31 and West 
Virginia, which was carved out of the existing State of Virginia and admitted as a free state in the midst 
of the Civil War.  
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1. Consolidation of State Authority Over School Grants 
 
 While Congress maintained consistent support for the practice of granting lands to states, the 
doctrines under which this occurred evolved significantly over time. For example, although we now 
refer to the lands that were granted to the states as “state trust lands,” under the original concept of 
the General Land Ordinance and Northwest Ordinance, the section sixteen lands in each township 
would be reserved to maintain the schools in that township, consistent with the Jeffersonian model of 
agrarian communities administering locally-controlled schools.32 This concept was rejected by 
Congress during the admission of Ohio (Congress vested control of Ohio’s grant lands in the Ohio state 
legislature).33 However, in the years that followed, Congress returned to its original idea, reserving 
lands to support schools in that township. 
 
 As the accession process continued, the impracticability of this concept – driven in large part 
by the limitations of the rectangular survey system itself – became increasingly manifest. Although the 
rectangular system had mathematical appeal for purposes of surveys and administering the chain of 
title, population centers in the western lands tended to develop around natural, economic, and military 
features – rivers and waterways, arable lands, mountain passages, roads, trails, railways, army and 
cavalry forts, and friendly native governments – without regard for the artificial township boundaries. 
As such, there were not always local governments associated with each township to manage the grant 
lands, and when these governments did exist, they frequently lacked the resources to administer the 
granted lands.34  
 

Moreover, while some of the granted lands could be leased for farming or other valuable 
uses, many of the lands were not located in proximity to existing population centers. As a result, most 
of these lands could not provide meaningful support for schools in a given township, and in some 
cases, the lands were simply granted to teachers in lieu of a salary until sufficient tax revenues could 
be gathered to pay them.35 In response, Congress gradually shifted away from township-centered land 
administration, by first granting lands to benefit schools in the township and to be managed by the 
county governments,36 and later by centralizing management of the lands in the state government, 
and reserving the benefits of the lands to the corresponding townships.37 Finally, in the Michigan 
grant in 1836, Congress simply granted the lands "to the State for the use of schools."38 By the middle 
of the nineteenth century, Congress had abandoned the township reservation concept altogether and, 
like its grant to the State of Michigan, simply granted the lands to the state, to be administered by the 
state for the support of schools statewide.39  
 
2. Expanding Trust Grants 
 
 The size of the trust grants also increased significantly over time. From 1803 to 1858, 
Congress admitted fourteen states to the Union, each of which received the regular section sixteen 
reservation.40 However, beginning with the admission of California in 1850 and the admission of 
Oregon in 1859, Congress began to grant two sections out of each township to the states (sections 
sixteen and thirty-six).41 With the admission of Utah, Congress once again increased the grant 
allocation, this time to four sections (two, sixteen, thirty-two, and thirty-six). Congress continued this 
policy with the admission of Arizona and New Mexico in 1910, granting both states four sections of 
land.42 Table II-1 shows the chronology, character, and relative sizes of the trust grants. 
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 The reasoning behind the increasingly large grants of land appears to have been a practical 
one. With the early state admissions – primarily in the American Midwest and the South – states 
primarily utilized their grant lands by selling or leasing these lands for agriculture.43 However, as state 
admissions proceeded west of the 100th Meridian, the character of the granted lands changed 
significantly – moving from the flat, rich farmlands that predominated in the East to the steeper, arid 
lands of the West. As such, the majority of these lands had little value for agriculture, and the 
organized ranching, mineral, and timber industries that would eventually be able to utilize at least 
some portion of these lands had not yet come into flower. It was therefore recognized that the states 
west of the 100th Meridian would require a larger quantity of land in order to produce the necessary 
revenues to support schools and other public institutions.44 An estimate by the first Washington Land 
Commissioner, for example, estimated that the average value of a section of trust land was around 
$800; assuming the land could be sold, the investment income from the proceeds of the sale would 
produce only about $48 per year, or about one month’s salary for an average teacher.45  
   
 The original reservation grants for common schools were also accompanied by increasingly 
generous “block” grants for the support of other public institutions. For example, the 1841 Preemption 
Act granted five hundred thousand acres of land to every public land state for a variety of public 
purposes;46 later, the Agricultural College Act of 1862 granted lands to all of the states that were not 
in active rebellion against the Union to endow agricultural and mechanical colleges (when the war 
ended, this grant was extended to the southern states as well).47 Other grant programs transferred 
lands to states to finance internal improvements, such as railroads.48  
 
 These grants grew larger and larger over time. By the time New Mexico and Arizona were 
admitted in 1910, they received enormous grants on top of their four reserved sections for a laundry 
list of public purposes: 200,000 acres for university purposes; 100,000 acres for public buildings; 
100,000 acres for insane asylums; 100,000 acres for schools and asylums for the deaf, dumb, and 
blind; 50,000 acres for disabled miners’ hospitals; 200,000 acres for normal schools; 100,000 acres 
for penitentiaries and reform institutions; 150,000 acres for agricultural and mechanical colleges; 
150,000 acres for schools of mines; 100,000 acres for military institutes; and one million acres for 
the payment of county bonds (with any remainder going to the benefit of the common schools).49 
Many states received other land grants in advance of their statehood to support the functions of 
territorial governments. Congress also made a number of grants to states post-statehood such as the 
Morrill Act grants for colleges, which were applied not just to the new western states, but also the 
existing eastern states.50  
 
 Beyond these additional grants, Congress also took up the practice of allowing states to 
select in lieu lands from elsewhere in the public domain when their reserved lands in a given township 
were already occupied by private homesteaders, railroad grantees, or various federal reservations. 
These in lieu selections initially excluded federally reserved lands. For example, the 1889 "Omnibus" 
Enabling Act for North Dakota, South Dakota, Montana, and Washington and the 1896 Utah Enabling 
Act did not provide for in lieu selections to offset the federal land reservations. For states that were 
admitted in the later history of the accession process, this policy cost the states a significant amount 
of acreage due to previous federal commitments of millions of acres  
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Table II(C): History of State Land Grants in the United States 
 
 
Year of 
State- 
hood 

 
State 

 
Sections 
Granted 

 
Common 
Schools 
(acres)* 

 
All Public 
Institutions 
(acres)** 

 
All Land Grants 
(acres)*** 

1803 Ohio 16 724,266 1,447,602 2,758,862 
1812 Louisiana 16 807,271 1,063,351 11,441,032 
1816 Indiana 16 668,578 1,127,698 4,040,518 
1817 Mississippi 16 824,213 1,104,586 6,097,064 
1818 Illinois 16 996,320 1,645,989 6,234,655 
1819 Alabama 16 911,627 1,318,628 5,007,088 
1821 Missouri 16 1,221,813 1,646,533 7,417,022 
1836 Arkansas 16 933,778 1,186,538 11,936,834 
1837 Michigan 16 1,021,867 1,357,227 12,143,846 
1845 Florida 16 975,307 1,162,587 24,208,000 
1846 Iowa 16 1,000,679 1,336,039 8,061,262 
1848 Wisconsin 16 982,329 1,320,889 10,179,804 
1850 California 16 5,534,293 5,736,773 8,852,140 
1858 Minnesota 16 2,874,951 3,167,983 16,422,051 
1859 Oregon 16, 36 3,399,360 3,715,244 7,032,847 
1861 Kansas 16, 36 2,907,520 3,106,783 7,794,669 
1864 Nevada 16, 36 2,061,967 2,223,647 2,725,666 
1867 Nebraska 16, 36 2,730,951 2,958,711 3,458,711 
1876 Colorado 16, 36 3,685,618 3,933,378 4,471,604 
1889 N. Dakota 16, 36 2,495,396 3,163,476 3,163,552 
1889 S. Dakota 16, 36 2,733,084 3,432,604 3,435,373 
1889 Montana 16, 36 5,198,258 6,029,458 6,029,45851

1889 Washington 16, 36 2,376,391 3,044,471 3,044,471 
1890 Idaho 16, 36 2,963,698 3,663,965 4,254,448 
1890 Wyoming 16, 36 3,472,872 4,248,432 4,345,383 
1896 Utah 2, 16, 32, 36 5,844,196 7,414,276 7,507,729 
1907 Oklahoma 16, 36 2,044,000 3,095,760 3,095,760 
1912 New Mexico 2, 16, 32, 36 8,711,324 12,446,026 12,794,718 
1912 Arizona 2, 16, 32, 36  8,093,156 10,489,156 10,543,931 
 
* Figures include acreage derived from the reservation of sections in each township for common schools.  
** Figures include all grants of lands for schools, universities, penitentiaries, schools for the deaf and blind, public buildings, 
repayment of county bonds, and similar public institutions and purposes. (Hereafter referred to as “state trust lands” in this 
report.) 
*** Figures include all lands granted to states, including grants for re-granting to railroads, lands for roads, wagon trails, canal 
and river improvements, and swamplands grants. 
 
Source: Paul W. Gates History of Public Land Law Development, Appendix C (1968). 
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to Indian reservations, military reservations, and other federal uses. However, by the end of the grant 
process, Congress provided for in lieu selections even where lands were reserved for federal 
purposes. Oklahoma received in lieu selections for lands previously reserved for the state’s numerous 
Indian reservations, and both Arizona and New Mexico received in lieu selections for all federal lands 
within the states.52

 
 At least initially, these in lieu selections were not always the panacea that the states had 
hoped for. In Washington, for example, territorial officials had apparently anticipated being able to 
generate large amounts of sales revenue by participating in the frenzied land speculation that 
dominated the early history of the state.53 However, their hopes were somewhat dimmed by the fact 
that the state selections occurred last.  
 

Mill companies, land speculators, prospectors, settlers, and the Northern Pacific 
Railroad had already done their best to lock up the most valuable acreage. In locating 
an exact route from the Columbia to Puget Sound, [Northern Pacific Railroad] 
engineers tried to lay track through the most heavily timbered areas, so that valuable 
timberland would be included in the land grant. Out of all the individuals and 
companies claiming land, the state institutions picked last. Even other public entities 
stood closer to the head of the line.54

 
As a result, much of the in lieu land that Washington acquired was too far from navigable water or 
railroad to be feasible for logging or farming in the short term, and the granted lands thus provided 
very little money for the educational and institutional needs of the state in the early years of the grant. 
The state quickly sold off most of its marketable land, essentially grinding state land sales to a halt 
within a few years of statehood and leaving only leasing and timber sales on the accessible portions of 
the trust property as the major revenue generating activities for Washington’s state trust lands.55

 
 For the states that continue to hold their trust lands in the present day, these less-than-
optimal in lieu selections have paid significant dividends, because they allowed the states to acquire 
large, contiguous parcels of lands instead of the scattered one, two, or four sections per township that 
the states received where in lieu selection opportunities were limited. Additionally, these present day 
lands are generally no longer as remote or inaccessible as they once were. In Arizona, for example, the 
state was left with enormous in lieu selections due to the predominance of federal land holdings and 
existing railroad grants in the state. Although these selections were not always as well positioned as 
the lands they were supposed to replace, the selection process allowed the state to acquire enormous 
blocks of lands throughout the state that have been far more practical to manage over the long term 
than scattered tracts. As the state has grown, these once remote lands have become an invaluable 
resource. The Arizona State Land Department now controls more than 30 percent of the available 
urban development land in Maricopa County – the fastest growing area of the state – and holds much 
of it in large, contiguous blocks that are ideal for master-planned community developments as well as 
urban open space. One off-the-cuff estimate indicates that a single twenty thousand acre tract in north 
Phoenix may be worth as much as $40 billion in lease and sale revenues to the trust over the next one 
hundred years.56  
 
 Congress’ increasingly expansionist approach to state land grants culminated with the grant 
of the mineral rights in the previously granted lands. Congress specifically exempted mineral lands 
from the grant process in 1889 with the Omnibus Enabling Act providing for in lieu selections to 
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replace these lands.57 A later U.S. Supreme Court decision, interpreting the Utah Enabling Act, 
determined that Congress had reserved mineral rights in all state land grants;58 however, the Jones 
Act of 1927 reversed the Supreme Court decision, and granted states the mineral rights in all granted 
lands.59

 
3. Changing Rules for the Administration and Disposition of Trust Lands 
 
 The rules and restrictions applicable to the grants of trust lands also changed significantly 
over time. In the initial grants of lands to states, Congress had presumed that school lands would be 
leased to generate revenues rather than being sold.60 However, the experience of the early states with 
leasing proved to be a failure. In 1827, Ohio requested authority to sell its granted lands; Congress 
subsequently passed legislation retroactively granting this authority to all states, and included sale 
authority in all new grants.61 Following this initial foray into restricting the management of trust lands, 
Congress’ subsequent land grants contained little or no guidance, leaving it to the states to decide 
how best to manage their lands.62

 
 As one commentator has noted,63 Indiana serves as an excellent example of many of the 
early trust grants. Indiana’s Enabling Act, passed in 1816, contains only one provision related to 
school trust lands: 
 

That the section numbered sixteen, in every township, and when such section has 
been sold, granted, or disposed of, other lands equivalent thereto, and most 
contiguous to the same, shall be granted to the inhabitants of such township for the 
use of schools.64  

 
Noticeably absent from this provision are any requirements regarding the sale or disposal of the lands, 
fiduciary obligations, or other principles commonly associated with state trust lands; although Section 
six of Indiana’s Enabling Act makes a series of additional grants for the support of other public 
institutions, these grants were similarly unrestricted.65 Most early trust grants closely mirror this 
provision.66   
 
 The majority of early states rushed to sell their granted lands in the frenzy of frontier land 
disposals to support the early school systems.67 As a result, “much of the land and its potential 
benefit were lost due to incompetence, indirection, and corruption,”68 providing few lasting benefits 
for schools.69 Regardless, by the 1830’s, states were becoming increasingly concerned with the 
sustainability of this approach to the management of their trust lands.  
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 One of the early innovations to address this problem appeared with the admission of 
Michigan to the Union in 1837. Although previous land grants indicated that these lands were for the 
support of public education, Michigan’s Constitution adopted specific restrictions on the use of 
revenues from these lands, requiring the state to place proceeds from the sale of trust lands into a 
permanent fund.70 The accrued sale proceeds in the fund would then be invested; the interest from 
these investments, combined with rental revenues from trust lands, would then be used to fund 
school activities.71 This served both to discourage fire sales of trust lands to achieve short term 
benefits – since only the interest from these sales, and not the proceeds would be immediately 
available – and to ensure that when lands were sold, the state would continue to benefit from the 
investment of those proceeds in perpetuity. After Michigan, nearly all subsequent states adopted 
constitutional language that mirrored Michigan’s permanent fund concept; Louisiana, which was 
admitted twenty-five years earlier, amended its Constitution to create a permanent fund.72 As noted 
below, Congress eventually followed suit, incorporating the requirement for a permanent fund into the 
Enabling Act for the State of Colorado and all subsequent grants.73  
 
 This innovation was soon complemented with increasingly complex restrictions on the sale 
and lease of trust lands in state constitutions that developed out of experience with questionable land 
transactions and the efforts of a growing public school lobby that sought to protect the trust grants.74 
Many states began to impose provisions requiring minimum land sale prices, fair market value for all 
sales, and that all dispositions occur at public auctions. However, as some observers have noted, the 
states’ increasingly conservative approach to the management of trust lands also mirrored a larger 
shift in the nation’s attitude towards the public domain.75 As the nineteenth century progressed, 
Congressional policy towards the public domain began to transform from a policy of rapid disposal to 
encourage and underwrite “manifest destiny,” towards a policy of retention and long-term 
management of the public domain for multiple uses, public benefits, and federal purposes. With this 
transformation, Congress took steps towards the closure of the frontier by reserving vast tracts of 
public lands for forests, parks, and other public uses. The restrictions on trust management in state 
constitutions and statutes took on a similar character, with restrictions to limit or even prohibit the 
sale of state lands, and an emphasis on leases and licenses for timber, grazing, agriculture, and 
similar “sustainable” uses.76  
 
 Regardless, it is important to note that the evolution of these restrictions was largely driven by 
the states themselves. As one commentator notes, “[a] bouncing ball pattern is apparent in the 
evolution of sales restrictions provisions: a state adopts a restriction in its constitution; variations 
show up in subsequent state constitutions and occasionally in enabling acts; a subsequent state 
adopts variations on those conditions with further elaborations.”77 After the mid-nineteenth century, 
state constitutional restrictions on trust lands were typically far more restrictive than the requirements 
imposed by Congress in state enabling acts.78 A common misperception is that Congress developed 
these restrictions to protect its trust grants from misuse by untrustworthy states; in fact, these 
restrictions first originated within the states to ensure that they received the full benefits from their 
land grants – even as Congress generously increased the size and scope of land grants over time.79 
Indeed, even the concept that the granted lands were to be held in “trust” was originally developed by 
states. For example, although the Omnibus Enabling Act contained no language with regard to the 
granted lands being held in trust, Montana, Idaho, South Dakota, and Washington each adopted 
constitutional language to that effect.80  
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 As a result, the first significant restrictions in state enabling acts did not begin to appear until 
the passage of the Colorado Enabling Act in 1875, which contained provisions requiring the 
establishment of a state permanent fund, the sale of trust lands at public auction, and a minimum 
price for all land sales.81 Virtually all of the states that entered the Union after Colorado were subject 
to similar requirements.  
 

However, even these restrictions did not prevent many Western states from continuing with 
rapid land disposal schemes. In Oregon, for example, the state disposed of the vast majority of its 
trust grant under a liquidation policy based on the theory that once this property was in private hands, 
the lands would generate more revenue for the state in property taxes than it would in public 
ownership. This policy was discontinued after the discovery of widespread corruption and fraud in a 
series of investigations from 1872 to 1913, which ultimately led to the conviction of twenty-one high 
level state and federal officials.82 As one commentator notes, however, the extent of the early 
mismanagement of trust lands can sometimes be overplayed:  
 

Viewed from the perspective of the current value of the land and resources, it is 
reasonable to think that it would have been preferable to rent a given section rather 
than to give it in salary to the school teacher. Nonetheless, many of the policies that 
might have been more beneficial to current students would have probably deprived 
the earliest generations of school children of much of the benefit of the grants.83 
 

 The development of the land grant process culminated in the grants contained in the New 
Mexico-Arizona Enabling Act,84 admitting the last two states in the continental U.S. to the Union. Unlike 
the enabling acts that came before it, the New Mexico-Arizona Enabling Act provided detailed 
provisions for the management and disposition of trust lands and the management of the revenues 
derived from them; New Mexico’s Enabling Act is so detailed that the state found it unnecessary to 
supplement its provisions with its own constitutional restrictions.85 The Enabling Act included 
provisions requiring that lands be sold or leased at public auction, a series of enumerated auction 
exceptions for short-term leasing and mineral leasing, requirements for the establishment of a 
permanent fund, and a number of other limitations derived from previous state constitutions.86 Most 
significantly, the Act provided that the granted lands were to be held  
 

in trust, to be disposed of in whole or in part only in manner as herein provided and 
for the several objects specified in the respective granting and confirmatory 
provisions, and that the natural products and money proceeds of any of said lands 
shall be subject to the same trusts as the lands producing the same.87

 
The Act also provided that any disposition of the lands that violated these requirements would be void, 
with the terms of the grant enforceable by the U.S. Attorney General.88  
 
 The admission of Arizona and New Mexico as the forty seventh and forty eighth states in 
1910 essentially drew the era of state trust lands to a close. The “state-making” process then went on 
hiatus until the admission of Hawaii and Alaska in the 1950’s. Hawaii, as a previously independent 
sovereign, had no “public domain” from which the federal government could reserve lands. Instead, 
Hawaii’s statehood act ratified an existing trust established on royal lands to support schools (based 
on the Great Mahale of 1848). The federal government also returned all of the lands held by the U.S. 
to Hawaii at the time of statehood.89 Alaska, by contrast, was given the largest land grants of any state 
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– over 110 million acres. However, unlike previous land grants, the vast majority of Alaska’s massive 
land grants were given to the state without any special restrictions on the revenue uses. As a result, of 
the 110 million acres granted to the state, only 1.2 million acres were specifically dedicated for school 
purposes, with an additional one million acres dedicated to support mental health services in the 
state.90

 
4. Lessons from the History of State Land Grants 
 
 Due to the accumulative process that characterized the development of the federal program 
of granting lands to the states, there are substantial differences among the states with regard to the 
requirements and approaches to trust management. These differences range from requirements as to 
whether lands must be sold or leased at public auction to more subtle variations in language, the 
implications of which may not yet have been tested in the courts. For example, there are many 
variations in the descriptions that were used to identify the purpose of state land grants that may have 
subtle implications for how trust lands should be managed or who should benefit from them. Ohio’s 
Enabling Act granted state lands “for the use of schools.”91 By contrast, Oklahoma’s Enabling Act 
indicates that lands are for “the use and benefit of common schools,”92 while Colorado’s Enabling Act 
indicates that the grant is for “the support of common schools,”93 a phrase also shared by the 
Montana, Washington, North Dakota, and South Dakota grants.94  
 
 These differences frequently relate more to what Congress did not specify than to what it did, 
as the lack of guidance provided by the majority of state enabling acts left states free to improvise in 
developing trust asset management approaches. For example, no state enabling act ever specified a 
method by which trust lands should be administered, although many states adopted a pattern (first 
developed in Oregon) in which lands were administered by a “land commission” or similar body 
composed of high-level state officials; Colorado, South Dakota, Montana, Idaho, Wyoming, and 
Oklahoma all followed in this vein.95 Other states utilized commissions composed of appointed 
officials (Utah), executive agencies headed by an elected official (New Mexico), or an unelected 
appointee (Arizona).96 These differences developed despite the fact that a number of these states – 
including Arizona and New Mexico, and South Dakota, North Dakota, Montana, and Washington – 
entered the Union under the same enabling acts.97

 
 These differences in state enabling acts and state constitutions have translated into a 
remarkable diversity in trust land management programs that makes it difficult, and perhaps 
irresponsible, to generalize about the management of state trust lands in the West. Nevertheless, as 
the history of these land grants demonstrates, trust lands share a common origin and thus share 
many common themes. Perhaps the most important of these common themes is the concept of the 
trust responsibility itself. 
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