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· vertical subdivisions of land into lots progressed to the horizontal and vertical subdivision of buildings into units under “horizontal property regimes acts,”  that now have come to be generally referred to as condominium acts. 

· Townhouse and party wall projects are distinguished from a condominium by (1) coming under a separate statute; (2) horizontal boundaries; and (3) ownership of common areas (typically the land and building structure by all owners as tenants in common, rather than by the managing community association or other entity such as in a housing cooperative. 

· The Condominium Act’s provisions may be divided into three broad categories: formation, operation, and regulation of sales. 

FORMATION

· Terminology and classification of the property into units and common elements. Each type is governed by substantially different rules regarding ownership, use, operation, and responsibility for maintenance, repair, and replacement. 

· The unit consists of the cubic air space and improvements inside of the horizontal and vertical boundaries described in a condominium declaration. It is a separate parcel of real property capable of being platted, conveyed, and encumbered as with any traditional parcel of real property. Units are shown on a recorded plat like a subdivision plat only in 3D.  Traditional unit boundaries are the interior space in an apartment.  Shoe box units have boundaries that encompass the entire building, and are used to create the virtual equivalent of traditional subdivision when legal lots cannot be created for each house. 

· Property not designated as units on the plat is by default common elements, which are owned as undivided tenancy in common and which may not be conveyed, encumbered, or subjected to lien or attachment except under special circumstances. 

· General common elements are property that all owners of units in the condominium are entitled to use on a nonexclusive and uniform basis.  

· Limited common elements are property limited to the use of particular owner(s), and must be designated as such on the plat the same as a unit.  Any undesignated property is a general common element. Decks, patios, assigned parking spaces, and courtyards are typical limited common elements.

· Third general classification of property, relatively new to the Condominium Act in Oregon, is “variable property,” for phased projects. The variable property must be converted to units within seven years by the declarant or it becomes a common element. 

· Leasehold condominiums are normally permitted, where the fee title to the land is held by a part such as a community land trust and unit owners pay a ground rent over time in addition to the purchase price for their unit.

· In Oregon air space condominiums are not allowed, but in many states you can create the condominium in the air and then construct the building anytime in the future. In Oregon you cannot record the plat until the building is substantially completed. 

· Basic condominium documents are: 

·  Declaration that classifies the land and imposes covenants, conditions and restrictions on its use

· Bylaws that provide for governance and management of the property by a democratic and corporate type model

· Plat that graphically shows the boundaries created by the declaration

· Key contents of Declaration: 

· a description of the land being submitted to unit ownership, 

· the name of the condominium project, 

· unit designation, size and boundaries 

· common element description 

· allocation to each unit of an undivided interest in the common elements and the method used to establish that allocation.

· limited common elements description and assignment to units 

· method of determining liability for common expenses and the right to common profits 

· voting rights allocated to each unit

· use and transfer restrictions 

· amendment requirements 

· any special declarant rights such as annexation of future phases

OPERATION

· Bylaws are the governance document for a condominium and are recorded with the declaration. Contents typically include the following: 

· organization of the association of unit owners

· method of calling meetings

· the percentage of owners required to constitute a quorum

· the method of electing and removing a board of directors

· the maintenance, upkeep, and repair of the common elements

· the employment of managers or other personnel. In low income projects professional management is a particularly important requirement.  Self management often leads to disaster.  community land trusts should maintain special rights regarding voting for self management and other dangerous decisions

· the manner of collecting the common expenses from the unit owners

· insurance coverage requirements 

· the method of adopting and amending rules and regulations for the association

· the method of amending the bylaws

· any restrictions on the use or occupancy of the units. 

· Generally drafted to satisfy extensive underwriting requirements regarding the contents of condominium declarations and bylaws, which require much in addition to the condominium law.  

REGULATION OF SALES

· A conversion of rental apartments to a condominium typically requires about 120 days notice to the tenants with a right of first refusal to purchase their units during that time. 

· Sale of newly constructed condominium units is regulated only for developer sales in Oregon but in many states individual resale of units are subject to certain unique requirements such as providing a resale certificate disclosing information regarding the status of the condominium and the unit.  These requirements sometimes are in lieu of or in addition to the legally required disclosures applicable to single family detached housing. community land trusts need to carefully comply with all sales requirements and consider ways to avoid liability for construction defects.

· Oregon developers must submit all their condominium documents to the Real Estate Agency including a disclosure statement (often called a public offering statement in other states) for review and approval by the Real Estate Commissioner.  Key elements of the disclosure statement are:

· a general narrative description of the condominium

· the name and address of the condominium

· the current or projected budget for the condominium owner association including information regarding reserves

· an inspection report on the condition of conversion condominiums

· a description of rights and restrictions relating to staged or flexible condominiums

· Sale agreements cannot be accepted until disclosure statement approval by the commissioner and delivery along with all other documents to the buyer. 

· Buyers have the unilateral right to cancel the purchase for any reason within five business days after signing the sale agreement in Oregon.  Such rights, if any, vary from state to state. 

SPECIAL ISSUES FOR A MIXED USE CONDOMINIUM

· Typically residential units are included above retail and office space for the benefit of increased density and creating a less auto dependent lifestyle that results by segregating housing from the commercial services and places of employment needed by residents

· Familiarity often breeds contempt in mixed use condominiums due to conflicts between these residential and commercial occupants.  Depending on the relative size of the different uses, either the commercial or the residential occupants will be in the majority.  

· The condominium ownership of a mixed use building means that the declaration and bylaws must provide a governance and management structure to avoid, minimize and resolve conflicts of this type as well as avoid abuse of the class of occupants who are in the minority. 

· Like a good residential or a commercial lease, the Condominium documents should prohibit or limit use of the space in the building in ways that would be a nuisance for other occupants. Noisy uses are a particular source of conflict and should be fully addressed in the use restrictions. Other undesirable uses can and should be prohibited or restricted.

· Operating expense allocations are a frequent issue due to the differing usage by commercial and residential occupants. Careful consideration and drafting is needed to be as objective, detailed and accurate as possible in providing for a fair sharing of operating and capital expenses

· Add class voting requirements to prevent the majority from abusing the minority type of occupants. Reliance upon fiduciary duties implied by law upon the majority is not a good solution since it takes litigation to enforce and is subject to the discretion of the court on matters of equity

· Consider adding mediation and arbitration to provide a less expensive and less adversarial means of dispute resolution and particularly as the means to avoid a deadlock in the management and operation of the condominium in the event of deadlock due to class voting requirements.

· Require professional management at all times to avoid the dangers of amateur errors in operating and managing the project

· For larger projects consider creating a master condominium and separate sub-condominiums for residential and commercial parts of the building to segregate the occupants by types and avoid joint meetings of all occupants that can degenerate into shouting and arguing that is very counterproductive.

· Beware of any ambiguity over parking rights which are typically at a premium in mixed use urban projects. Commercial parking areas must be carefully protected against poaching by residents and against claims by residents that they were promised more parking rights that were intended.

· Beware promising residents any particular commercial operators, since even a binding lease does not guarantee that the commercial operator will open their store in the building. Statements by sales agents can come back to haunt the developer.
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